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I.
INTRODUCTION

A.
PURPOSE OF THE CRIMINAL LAWBADDRESS SOCIAL HARM. 

GOALS OF CRIMINAL SANCTIONS
1.
DETERRENCE

a.
GENERAL DETERRENCE

-Use criminal sanction against individual to set an example for others not to break the law. 

b.
SPECIFIC DETERRENCE

-Use criminal sanction against individual so that the individual will think twice before breaking the law again.

2.
INCAPACITATION

-Use criminal sanction to keep individual in a position where they are unable to recommit the offense.

3.
REHABILITATION

-Change individual=s behavior so that they no longer commit crimes.

4.
RETRIBUTION

-Criminal sanction is means for individual to Apay back@ to society for the cost of the social harm.

B.
ROLE OF THE COURTS

1.
STATUTORY V COMMON LAW

-In modern American jurisdictions the common law applies unless  modified by statutory law.

2.
LETTER OF THE LAW V INTENT OF THE LAW

-Judges should apply the letter of the law, but consider the intent of the law while applying the law to situations that do not fit clearly into the letter of the law.

II.
HOMICIDE:
THE KILLING OF ONE HUMAN BEING BY THE ACT, PROCUREMENT OR OMISSION OF ANOTHER.  A PERSON IS GUILTY OF CRIMINAL HOMICIDE IF HE PURPOSEFULLY, KNOWINGLY, RECKLESSLY, OR NEGLIGENTLY CAUSES THE DEATH OF ANOTHER HUMAN BEING.  CRIMINAL HOMICIDE WITHIN CRIMINAL CODES INCLUDE MURDER, MANSLAUGHTER, OR NEGLIGENT HOMICIDE (MPC SECTION 210.1)  

NOTE THAT HOMICIDE IS NOT NECESSARILY A CRIME, BUT IS AN INGREDIENT IN THE CRIMES OF MURDER AND MANSLAUGHTER.  THERE ARE EXCUSABLE AND JUSTIFIABLE HOMICIDES.

PROVING CRIMINAL HOMICIDE

A.
CORPUS DELICTI RULE

THE CORPIS DELICTI RULE ADDRESSES THREE PRINCIPLES:

*SHOW ME A CRIME BEFORE YOU POINT THE FINGER AT ME. 

-A crime should be established before a defendant is accused of committing a crime. 




*CONFESSIONS ARE UNRELIABLE.

-Sometimes people confess to crimes they did not commit due to factors such as police pressure and mental illness.

*ADVERSARIAL V. INQUISITORIAL SYSTEM

-The adversarial system recognizes that the state should prove their case not through inquisition of the defendant, but by establishing the facts through other evidence.

1.
TO PROVE THE CORPUS DELICTI OF CRIMINAL HOMICIDE THE PROSECUTOR INITIALLY MUST PROVE BY EVIDENCE INDEPENDENT OF ANY OUT-OF-COURT CONFESSION BY THE DEFENDANT THAT:

a.
A LIVING HUMAN BEING HAS DIED [DEATH]---MUST BE 



BORN ALIVE UNDER THE COMMON LAW

b.
BY CRIMINAL MEANS

B.
MENS REA--INTENT REQUIREMENT

*WE DISTINGUISH HOMICIDES BASED UPON MENS REA

1.
MENS REA FOR MURDER--ONE OF THREE SUBJECTIVE MENTAL STATES:

a.
INTENT TO KILL;

b.
INTENT TO DO GREAT BODILY HARM;

c.
OR INTENTIONAL [I.E. KNOWING] CREATION OF AN UNJUSTIFIABLE AND VERY HIGH RISK THAT DEATH OR G.B.H. WILL OCCUR [AKA "RECKLESS INDIFFERENCE" OR "DEPRAVED HEART" MURDER];

2.
MENS REA FOR INVOLUNTARY MANSLAUGHTER 

a.
GROSS [I.E. CRIMINAL] NEGLIGENCE.

DEFINED AS A GROSS DEPARTURE FROM WHAT 




REASONABLE PEOPLE SHOULD DO UNDER THE SAME 




CIRCUMSTANCES
*
OBJECTIVE MENTAL STATE -- I.E. THE DEFENDANT'S GUILT DOES NOT DEPEND ON PROOF THAT HE/SHE WAS CONSCIOUSLY AWARE OF THE RISK--SPLIT OF AUTHORITY -- IN SOME JURISDICTIONS, PROOF THAT THE DEFENDANT WAS AWARE OF THE RISK IS REQUIRED

*
SOMETHING LESS THAN INTENTIONAL CREATION OF A VERY HIGH RISK, BUT GREATER THAN ORDINARY [I.E. TORT] NEGLIGENCE

3.
MENS REA VOLUNTARY MANSLAUGHTER--INTENTIONAL KILLING

a.
DEFINED AS THOSE CIRCUMSTANCES THAT SOCIETY IS WILLING TO RECOGNIZE AS SUFFICIENT TO REDUCE WHAT WOULD OTHERWISE BE CLASSIFIED AS A MURDER DOWN TO VOLUNTARY MANSLAUGHTER

b.
LIMITED TO CIRCUMSTANCES THAT FALL INTO ONE OF THE FOLLOWING TWO CATEGORIES:

*HEAT OF PASSION

I.
WHICH REQUIRES REASONABLE PROVOCATION; THE COMMON LAW ONLY RECOGNIZED: 1) A VERY SERIOUS, BUT NON-DEADLY BATTERY; 2) AN AGGRAVATED ASSAULT; 3) MUTUAL COMBAT; 4) COMMISSION OF A SERIOUS CRIME AGAINST A CLOSE RELATIVE OF THE DEFENDANT; 5) A HUSBAND OBSERVING HIS WIFE COMMITTING ADULTERY; AND 6) ILLEGAL ARREST--AS REASONABLE PROVOCATION.

ii.
ACTUAL PROVOCATION;

iii.
NO REASONABLE COOLING OFF PERIOD;

iv.
NO ACTUAL COOLING OFF.

*IMPERFECT PRIVILEGE

I.
DEFINED AS SITUATIONS IN WHICH SOME, BUT NOT ALL OF THE ELEMENTS OF A JUSTIFICATION OR AN EXCUSE ARE PRESENT.

A.
EXAMPLES INCLUDE SITUATIONS IN WHICH THE DEFENDANT UNREASONABLY BELIEVES THAT LIFE IS IN DANGER, OR USES EXCESSIVE FORCE, OR WHERE THE DEFENDANT WAS THE INITIAL AGGRESSOR

4.
MENS REA FOR FIRST DEGREE MURDER--WILFUL, DELIBERATE, PREMEDITATED.

a.
WILFUL MEANS THE SPECIFIC INTENT TO KILL-




SUBJECTIVE MENTAL STATE -- I.E. THE DEFENDANT 




MUST ACTUALLY INTEND TO TAKE HUMAN LIFE

b.
DELIBERATE MEANS A "COOL" STATE OF MIND UNDISTURBED BY THE EXISTENCE OF REASONABLE PROVOCATION

c.
PREMEDITATED MEANS TO REFLECT ON WHETHER OR NOT TO KILL, BUT A PERSON CAN PREMEDITATE IN A MATTER OF SECONDS

5.
MENS REA FOR FELONY-MURDER--INTENT TO COMMIT FELONY.

*HOW DOES THE FELONY MURDER RULE MESH WITH THE 



PURPOSES OF THE CRIMINAL LAW AND THE GOALS OF THE 


CRIMINAL JUSTICE SYSTEM?  DETER FELONIES--




PARTICULARLY DANGEROUS FELONIES

a.
UNDER THE COMMON LAW IF A DEFENDANT CAUSED A DEATH DURING THE COMMISSION OR THE ATTEMPT TO COMMIT ANY FELONY, THE DEFENDANT WAS GUILTY OF MURDER, REGARDLESS OF WHETHER THE DEFENDANT INTENDED TO KILL, INTENDED TO DO GREAT BODILY HARM OR INTENTIONALLY CREATED A VERY HIGH RISK THAT DEATH OR GREAT BODILY HARM WOULD OCCUR

b.
THE MODERN VIEW LIMITS THE FELONY-MURDER RULE TO ENUMERATED OR INHERENTLY DANGEROUS FELONIES

c.
FELONY-MURDER ORDINARILY IS CLASSIFIED AS AN ALTERNATE FORM OF FIRST DEGREE MURDER.

d.
IN A MAJORITY OF STATES THE PROSECUTOR STILL DOES NOT HAVE TO PROVE THAT THE DEFENDANT HAD MALICE AFORETHOUGHT.

e.
A MINORITY OF STATES REQUIRE THE PROSECUTOR TO PROVE MALICE AFORETHOUGHT TO ELEVATE A FELONY MURDER TO FIRST DEGREE MURDER.

f.
MODERN FELONY MURDER STATUTES REQUIRE THAT THE UNDERLYING FELONY BE SUFFICIENTLY INDEPENDENT OF THE DEATH PRODUCING ACT SO AS TO MAINTAIN THE DISTINCTION BETWEEN FELONY-MURDER AND OTHER CRIMINAL HOMICIDES.

6.
MENS REA FOR MISDEMEANOR-MANSLAUGHTER--INTENT TO 

COMMIT MISDEMEANOR

a.
THE COMMON LAW CLASSIFIED ANY DEATH CAUSED BY A DEFENDANT DURING THE COMMISSION OR ATTEMPT TO COMMIT ANY MISDEMEANOR AS INVOLUNTARY MANSLAUGHTER, REGARDLESS OF WHETHER THE PROSECUTOR COULD PROVE THAT THE DEFENDANT'S CONDUCT WAS GROSSLY NEGLIGENT

b.
THE MODERN VIEW LIMITS THE MISDEMEANOR-MANSLAUGHTER RULE TO MALUM IN SE [INHERENTLY WRONG] MISDEMEANORS--OR ELIMINATES THE RULE ALTOGETHER, REQUIRING PROOF OF GROSS NEGLIGENCE IN ORDER TO CONVICT.

7.
MENS REA FOR ABORTION--INTENTIONALLY CAUSING THE  


MISCARRIAGE OF A FOETUS THAT HAS QUICKENED.

a. 
MISDEMEANOR UNDER THE COMMON LAW.

b.
NOT A HOMICIDE--ABORTION IS NOT MURDER UNDER 



THE COMMON LAW--A BABY MUST BE BORN ALIVE IN 



ORDER TO BE CONSIDERED A "PERSON" SUBJECT TO 




COMMON LAW HOMICIDE--QUICKENING IS NOT GOOD 



ENOUGH.

III.
SEXUAL OFFENSES

A.
COMMON LAW RAPE--

1.
PENETRATION, HOWEVER SLIGHT, BY A MAN OF A WOMAN'S GENITALIA

2.
AGAINST THE WOMAN'S WILL [I.E. WITHOUT HER CONSENT]----UNDER THE COMMON LAW MUST HAVE EVIDENCE CORROBORATING WOMAN=S TESTIMONY AND THE WOMAN MUST HAVE PHYSICALLY RESISTED.

3.
WITH SOMEONE OTHER THAN THE DEFENDANT'S WIFE.

B.
STATUTORY RAPE

1.
PENETRATION OF A FEMALE CHILD UNDER THE AGE OF CONSENT.

2.
REGARDLESS OF WHETHER THE CHILD "CONSENTED."

C.
CRIMINAL SEXUAL CONDUCT [CSC]

1.
EXPANSION TO INCLUDE OTHER NON-CONSENSUAL SEXUAL ACTS BESIDES GENITAL PENETRATION.

2.
CLASSIFICATION INTO DEGREES.

3.
ELIMINATION OF SEXIST ANACHRONISMS.

a.
CORROBORATION OF THE VICTIM'S TESTIMONY NOT REQUIRED.

b.
RESISTANCE BY THE VICTIM NOT REQUIRED.

c.
EVIDENCE OF THE VICTIM'S PAST SEXUAL EXPERIENCES LIMITED.

d.
PERPETRATOR AND VICTIM GENDER NEUTRAL.

e.
MODIFICATION OR ELIMINATION OF SPOUSAL EXEMPTION/MARITAL PRIVILEGE.

IV.
BATTERY

A.
DEFINED AS:

1.
AN UNLAWFUL,

2.
HARMFUL, 

3.
OR OFFENSIVE CONTACT

a.
WHAT IS OFFENSIVE IS JUDGED BY AN OBJECTIVE REASONABLE PERSON STANDARD.

4.
CAUSED BY THE DEFENDANT

5.
WITH THE INTENT TO CAUSE A HARMFUL OR OFFENSIVE CONTACT

a.
OR AS A RESULT OF GROSS NEGLIGENCE

I.
MINORITY VIEW -- GROSS NEGLIGENCE IS NOT ENOUGH TO CONVICT

V.
ASSAULT

A.
COMMON LAW ATTEMPTED BUT UNSUCCESSFUL BATTERY TYPE ASSAULT.

1.
AN INTENT TO CAUSE A HARMFUL OR OFFENSIVE CONTACT IS REQUIRED [GROSS NEGLIGENCE IS INSUFFICIENT].

2.
PRESENT ABILITY--STATES SPLIT.

3.
APPREHENSION BY THE VICTIM IS NOT REQUIRED.

4.
THE ATTEMPT MUST COME VERY CLOSE TO COMPLETION [I.E. BEYOND MERE PREPARATION].

B.
MODERN STATUTORY FRIGHTENING TYPE ASSAULT.

1.
THE DEFENDANT'S CONDUCT MUST ACTUALLY CAUSE THE VICTIM TO BE APPREHENSIVE THAT HE/SHE IS ABOUT TO SUFFER AN IMMINENT HARMFUL OR OFFENSIVE CONTACT.

2.
THE VICTIM'S APPREHENSION MUST BE OBJECTIVELY REASONABLE UNDER THE CIRCUMSTANCES.

3.
AND THE DEFENDANT MUST INTEND TO CAUSE APPREHENSION [GROSS NEGLIGENCE INSUFFICIENT]--SPECIFIC INTENT.

VI.
KIDNAPING/ ABDUCTION/ FALSE IMPRISONMENT/ MAYHEM/ DUELING

A.
KIDNAPING

1.
FORCIBLE MOVEMENT KIDNAPING

A.
MOVEMENT MUST NOT BE MERELY INCIDENTAL TO SOME OTHER CRIME.

B.
UNDER THE COMMON LAW HAD TO BE OUT OF THE 




COUNTRY.

2.
SECRET CONFINEMENT KIDNAPING

A.
NO MOVEMENT REQUIRED.

3.

RANSOM IS NOT AN ESSENTIAL ELEMENT

A.
EXCEPT FOR CERTAIN STATUTORY AGGRAVATED KIDNAPING.

B.
ABDUCTION

1.
DIFFERS FROM KIDNAPING---INCLUDES "INDUCING" A 



PERSON AWAY AS OPPOSED TO AGAINST WILL.

C. 
FALSE IMPRISONMENT

1.
UNLAWFUL CONFINEMENT OF A PERSON BY THREAT, FORCE OR ASSERTION OF AUTHORITY.

D. 
MAYHEM

1.
THE COMMON LAW CRIME OF DEPRIVING ANOTHER OF THEIR BODY PARTS MAKING THEM LESS ABLE TO FIGHT

E.
DUELING

1.
THE COMMON LAW MISDEMEANOR OF FIGHTING BY PRIOR 


AGREEMENT--IT WAS ALSO A MISDEMEANOR TO BE A 



"SECOND" IN A DUEL.

VII.
BURGLARY 

A.
COMMON LAW BURGLARY

1.
BREAKING

2.
AND ENTERING

3.
THE DWELLING HOUSE

4.
OF ANOTHER

5.
IN THE NIGHTTIME

6.
WITH THE INTENT TO COMMIT A FELONY THEREIN.

B.
MODERN STATUTORY CHANGES

1.
BREAKING ELEMENT ELIMINATED OR RETAINED AS AN AGGRAVATING CIRCUMSTANCE.

2.
DEFINITION OF A DWELLING HOUSE EXPANDED TO INCLUDE MOST STRUCTURES. 

3.
NIGHTTIME ELEMENT ELIMINATED OR RETAINED AS AN AGGRAVATING CIRCUMSTANCE.

4.
INTENT ELEMENT BROADENED TO INCLUDE THE INTENT TO COMMIT A MISDEMEANOR, OR ANY THEFT OFFENSE REGARDLESS OF VALUE.

VIII. ARSON

A.
COMMON LAW ARSON

1.
MALICIOUS

2.
BURNING

3.
OF THE DWELLING HOUSE

4.
OF ANOTHER.

B.
MODERN STATUTORY CHANGES

1.
DEFINITION OF DWELLING HOUSE EXPANDED TO INCLUDE OTHER STRUCTURES.

2.
AOF ANOTHER@ REQUIREMENT ELIMINATED.

IX.  THEFT OFFENSES

A. COMMON LAW LARCENY--PROTECTED AGAINST CONVERSION OF PERSONALPROPERTY.

a. 1. TRESPASSORY TAKING

a.
DEPRIVING THE VICTIM OF THE RIGHT TO PHYSICAL POSSESSION OF THE PROPERTY WITHOUT THE VICTIM'S CONSENT [REGARDLESS OF THE DEFENDANT'S INTENT],

b.
OR OBTAINING THE VICTIM'S CONSENT BY FRAUD [ANY FRAUDULENT INTENT AT THE TIME OF THE INITIAL TRANSFER] -- SOMETIMES REFERRED TO AS LARCENY BY TRICK,

c.
OR ACCEPTING A MISTAKEN TRANSFER OF POSSESSION WITH KNOWLEDGE OF THE MISTAKE AND AN INTENT TO TAKE ADVANTAGE OF IT AT THE TIME OF THE INITIAL TRANSFER.

d.
CONTINUING TRESPASS DOCTRINE--IF THE INITIAL TRANSFER OF POSSESSION WAS TRESPASSORY, THE TRESPASS CONTINUES AND A SUBSEQUENTLY FORMED INTENT TO STEAL WILL COMPLETE THE CRIME.

2.
AND CARRYING AWAY--THE GOODS MUST BE ABLE TO BE 



CARRIED AWAY

3.
THE GOODS OF ANOTHER--

4.
WITH INTENT TO PERMANENTLY DEPRIVE--DEFENDANT MUST 


HAVE THE SPECIFIC INTENT TO PERMANENTLY DEPRIVE--



DOES NOT MEAN PERMANENTLY POSSESS.

A.
STATUTORY GAP FILLERS

1.
EMBEZZLEMENT

a.
DEFENDANT MUST ALREADY BE IN LAWFUL POSSESSION OF THE PROPERTY, AS A RESULT OF A TRUST RELATIONSHIP, AND THEN DECIDE TO CONVERT.

I. LAWFUL POSSESSION, AS DISTINGUISHED FROM MERE CUSTODY, IS DEFINED AS SUBSTANTIAL DISCRETION AND CONTROL OVER THE PROPERTY



2.
FALSE PRETENSES

a.
DEFENDANT MUST OBTAIN TITLE [I.E. THE OWNERSHIP INTEREST] BY FRAUD

C.
CONSOLIDATION--SOME STATES JUST CALL ALL OF THESE CRIMES THEFT, BUT ONLY A MINORITY OF STATES HAVE CONSOLIDATED THE THEFT CRIMES (so it=s still heavily tested on the bar exam).

D.
ROBBERY

1.
COMMON LAW LARCENY PLUS:



a. THE TAKING OF THE PROPERTY MUST BE FROM THE VICTIM'SPERSON OR IN THE VICTIM'S PRESENCE.

b. THE TAKING MUST BE ACCOMPLISHED BY THE USE OF ACTUAL PHYSICAL FORCE OR AN IMMEDIATE THREAT THEREOF.
c. SUBJECTIVE TEST AS TO FEAR OF HARM.
E. RECEIVING STOLEN PROPERTY

a. Misdemeanor under the common law.  Modern law makes it typically a felony

F. COMPUTER CRIMES

a. Most states have crime related to the theft or misuse of computer data

G. MALICIOUS MISCHIEF

a. AKA Malicious trespass—destruction of property—misdemeanor under the common law. Depending on value can be a felony. 

H. FORGERY AND UTTERING

a. Making a false writing with legal significance and offering it into commerce.  Both misdemeanors under the common law

I. CONTERFEITING

a. Making false money

J. EXTORTION

a. Corrupt collection of unlawful fess by an office under the color of law.  Misdemeanor under the common law.

K. DRUG CRIMES

a. Federal government and state have tremendous powers to regulate
b. Equal protection arguments have failed in striking down drug laws

c. Courts look to the intent of lawmakers in interpreting drug laws

d. Not Common Law crimes

X.
THE NECESSITY OF AN ACT

A.
CRIMINAL INTENT ALONE IS NOT SUFFICIENT FOR CRIMINAL LIABILITY---WE AS A SOCIETY CHOOSE NOT TO PUNISH "BAD THOUGHTS" ALONE.

B.
THE ACT MUST BE CONSCIOUS AND VOLUNTARY.
C.
THE ACT MUST BE THE PROXIMATE CAUSE OF THE CRIMINAL HARM.

D.
A AFAILURE TO ACT@ MAY SATISFY THE NECESSITY OF AN AACT@ REQUIREMENT.

1.
BUT ONLY IF DEFENDANT HAD A LEGAL DUTY TO ACT

a.
A LEGAL DUTY MAY ARISE BY:

I) STATUTE; ii) CONTRACT; iii) ​RELATION​SHIP;

iv) VOLUNTARY ASSUMPTION; OR v) CREATION OF A DANGEROUS SITUATION.

2.
THE DEFENDANT'S DUTY IS ONLY TO DO WHAT HE/SHE  REASONABLY CAN DO TO PREVENT THE HARM.

E.
GENERALLY THE CRIMINAL LAW REJECTS THE TORT DOCTRINE OF RESPONDEAT SUPERIOR--SUPERIOR MUST HAVE KNOWLEDGE

XI.
THE INCHOATE CRIMES

*THERE IS SOCIAL HARM EVEN WHEN CRIMES ARE "INCOMPLETE." 

A.
ATTEMPTS

1.
ACTUS REUS = SUFFICIENT OVERT ACT(S) TOWARDS THE  PERPETRATION OF THE COMPLETED CRIME

a.
MERE PREPARATION/PLANNING ACTIVITY IS NOT SUFFICIENT.

b.
BUT THE DEFENDANT NEED NOT COMMIT EVERY ACT EXCEPT THE LAST ONE NECESSARY TO COMPLETE THE CRIME TO BE GUILTY OF AN ATTEMPT.

c.
THE OBJECTIVES OF THE LAW OF ATTEMPTS: 1) TO IDENTIFY PREDISPOSED DEFENDANTS; 2) TO ALLOW THE POLICE TO SAFELY INTERVENE; AND 3) TO INSURE THAT THE DEFENDANT SERIOUSLY INTENDED TO COMMIT THE CRIME.

d.
TRADITIONAL VIEW -- DANGEROUS PROXIMITY TO SUCCESS

e.
MODEL PENAL CODE VIEW -- SUBSTANTIAL STEP TOWARDS COMMISSION OF THE CRIME

f.
EXTREMELY UNPOPULAR VIEW--LAST PROXIMATE ACT 



NECESSARY TO COMPLETE THE CRIME

2.
MENS REA FOR ATTEMPT--SPECIFIC INTENT--THE DEFENDANT MUST INTEND THE COMPLETED CRIME THE DEFENDANT IS ACCUSED OF ATTEMPTING

3.
AN ATTEMPT CHARGE MERGES INTO THE COMPLETED CRIME.

ABANDONMENT

*ATTEMPTS CAN SOMETIMES BE FORGIVEN WHEN 



THEY ARE ABANDONED

I.
INVOLUNTARY ABANDONMENT IS NO DEFENSE TO AN ATTEMPT CHARGE.

ii.
VOLUNTARY ABANDONMENT--SPLIT OF AUTHORITY.

B.
SOLICITATION

1.
ACTUS REUS = SERIOUSLY INVITING, ASKING, COMMANDING OR ENCOURAGING ANOTHER PERSON TO COMMIT A CRIME

2.
MENS REA = THE INTENT THAT THE CRIME BE COMMITTED

3.
A SOLICITATION CHARGE MERGES WITH THE SUBSTANTIVE OFFENSE [ATTEMPT OR COMPLETED CRIME]

C.
CONSPIRACY

1.
ACTUS REUS = AN AGREEMENT [EXPRESS OR IMPLIED] BETWEEN TWO OR MORE PEOPLE TO DO SOMETHING ILLEGAL

a.
WHARTON=S RULE--NOT A CONSPIRACY IF CRIME 




NECESSITATES TWO PEOPLE AND ONLY TWO PEOPLE 



CONSPIRE.

2.
MENS REA = THE INTENT THAT THE CRIME BE COMMITTED

3.
OVERT ACT IN FURTHERANCE--SPLIT OF AUTHORITY

4.
A CONSPIRACY CHARGE DOES NOT MERGE WITH THE OBJECT OFFENSE

a.
MPC RULE IS THAT THERE IS MERGER UNLESS THE 




AGREEMENT IS FOR A SERIES OF CRIMINAL ACTS

5.
CO-CONSPIRATOR LIABILITY

a.
PINKERTON RULE--A DEFENDANT IS LIABLE FOR THE CRIMES COMMITTED BY HIS/HER CO-CONSPIRATORS AND THEIR AGENTS

I.
AS LONG AS THOSE CRIMES WERE COMMITTED IN FURTHERANCE OF THE CONSPIRACY

ii.
AND THEY WERE WITHIN THE REASONABLY FORESEEABLE SCOPE OF THE CRIMINAL PLAN

b.
MODEL PENAL CODE REJECTS PINKERTON RULE--MUST HAVE KNOWLEDGE OF CONSPIRATORS AND THEIR ACTIONS

6.
WITHDRAWAL

a.
WITHDRAWAL IS A DEFENSE IF ACTUALLY COMMUNICATED IN TIME TO BE EFFECTIVE

I.
BUT THE MAJORITY VIEW IS THAT IT IS ONLY A DEFENSE TO SUBSEQUENT CRIMINAL ACTS, NOT A DEFENSE TO THE CONSPIRACY CHARGE ITSELF.

ii.
THE MINORITY VIEW RECOGNIZES IT AS ALSO A DEFENSE TO THE CONSPIRACY CHARGE IF, IN ADDITION TO WITHDRAWING, THE DEFENDANT ACTUALLY PREVENTS THE COMMISSION OF THE OBJECT OFFENSE.

XII.
ACCOMPLICE LIABILITY

A.
A DEFENDANT IS LIABLE FOR CRIMES COMMITTED BY OTHERS IF HE/SHE:

1.
AIDS OR ENCOURAGES A CRIME,

2.
BEFORE OR DURING THE CRIME,

3.
WITH THE INTENT [OR KNOWLEDGE] THAT THE CRIME BE COMMITTED.

B.
A DEFENDANT IS GUILTY OF THE DISTINCT CRIME OF BEING AN ACCESSORY AFTER THE FACT [A LESSER CRIME] IF HE/SHE:

1.
AIDS A FELON TO ESCAPE ARREST, DETECTION OR PUNISHMENT

2.
AFTER THE PRINCIPLE CRIME HAS BEEN COMPLETED

3.
WITH KNOWLEDGE THAT A CRIME WAS COMMITTED.

XIII. MENS REA--STRICT LIABILITY

A.
GENERAL RULE  OF MENS REA = SOME MORALLY BLAMEWORTHY MENTAL STATE OR NEGLIGENCE IS REQUIRED TO IMPOSE CRIMINAL LIABILITY

B.
EXCEPTION = STRICT LIABILITY CRIMES

1.
LIABILITY BASED ON THE COMMISSION OF THE PROHIBITED ACT WITHOUT REGARD TO THE DEFENDANT'S MORAL FAULT.

2.
GUIDEPOSTS TO IDENTIFYING STRICT LIABILITY OFFENSES:

a.
MALUM IN SE OR MALUM PROHIBITUM?

b.
LEGISLATIVE INTENT?

c.
HISTORICAL TREATMENT?

d.
FINE ONLY OR IMPRISONMENT?

e.
PART OF A REGULATORY SCHEME?

3.
LIMITS ON THE IMPOSITION OF STRICT LIABILITY

a.
DUE PROCESS CLAUSE--IS THE CRIME SO "OUT THERE", VAGUE OR ONE OF THE RARE CRIMES REQUIRING NOTICE?

C.
TRANSFERRED INTENT

1.
GENERAL RULE = CAN'T MIX THE ACTUS REUS FOR ONE CRIME WITH THE MENS REA FOR ANOTHER

2.
EXCEPTIONS INCLUDE:

a.
MAJORITY VIEW OF THE FELONY-MURDER RULE 

b.
BURGLARY

3.
UNINTENDED VICTIM CASES

a.
THE DEFENDANT'S INTENT [AND CULPABILITY] WILL TRANSFER TO AN UNINTENDED VICTIM

D.
MOTIVE [THE REASON WHY A DEFENDANT ACTED]

1.
GENERALLY MOTIVE IS NOT AN ESSENTIAL LEGAL ELEMENT OF THE PROSECUTOR'S CASE UNLESS SPECIFICALLY MADE AN ELEMENT BY STATUTE

a.
BUT IT MAY BE RELEVANT CIRCUMSTANTIAL EVIDENCE OF IDENTITY OR INTENT

b.
AND IF IT IS SUFFICIENTLY COMPELLING, IT MAY GIVE RISE TO A JUSTIFICATION OR EXCUSE DEFENSE

E.
CONCURRENCE DOCTRINE

1.
THE ACTUS REUS MUST CONCUR WITH THE MENS REA

a.
EXCEPTION = THE CONTINUING TRESPASS DOCTRINE

b.
OR WHEN TOTALLY UNACCEPTABLE RESULT

XIV.
MENS REA DEFENSES

A.
INFANCY -- I.E. INCAPACITY BASED ON AGE ALONE

1.
COMMON LAW--UNDER 7 NO CRIMINAL LIABILITY--7-14 REBUTTABLE PRESUMPTION OF INCAPACITY--OVER 14 PRESUMED CAPABLE. 

2.
MODERN STATUTES AND WAIVERS INTO ADULT COURTS HAVE MODIFIED THESE RULES.

B.
NOT GUILTY BY REASON OF INSANITY

1.
M'NAGHTEN RULE

A.
DEFENDANT DOES NOT "KNOW" WHAT HE/SHE IS DOING 



OR DOES NOT "KNOW" THAT IT IS WRONG.

2.
DURHAM TEST

A.
UNLAWFUL ACT IS THE PRODUCT OF A MENTAL DEFECT-BUT FOR TEST.

3.
IRRESISTIBLE IMPULSE TEST 

A.
DEFENDANT MAY KNOW THAT ACT IS WRONG, BUT AS A RESULT OF MENTAL DEFECT THE DEFENDANT CANNOT CONTROL ACTION.

4.
MODEL PENAL CODE TEST

A.
DEFENDANT LACKS THE "SUBSTANTIAL CAPACITY" AS 



OPPOSED TO COMPLETE INCAPACITY TO APPRECIATE 



WRONGFULNESS OR CONFORM BEHAVIOR TO THE LAW.

5.
GUILTY BUT MENTALLY ILL

A.
DEFENDANT IS NOT LEGALLY INSANE, THUS NO 




REAL DEFENSE--DEFENDANT WILL BE LOCKED UP IN AN 



ASYLUM UNTIL CURED AND THEN TRANSFERRED TO 




PRISON.

C.
DIMINISHED CAPACITY

1.
SPLIT OF AUTHORITY--MPC RECOGNIZES DIMINISHED 



CAPACITY AS A DEFENSE TO ALL CRIMES--MOST STATES 



LIMIT TO SPECIFIC INTENT CRIMES--SOME STATES DO NOT 


RECOGNIZE DIMINISHED CAPACITY AS A DEFENSE AT ALL.

D.
INTOXICATION

1.
VOLUNTARY

a.
NO DEFENSE TO GENERAL INTENT CRIMES.

b.
MAY BE A DEFENSE TO SPECIFIC INTENT CRIMES IF 




INTOXICATION NEGATES INTENT.

2.
INVOLUNTARY

a.
MAY CREATE A DEFENSE TO ALL CRIMES: 1) INNOCENT MISTAKE; 2)COERCION; 3)PATHOLOGICAL INTOXICATION; 4) PRESCRIBED DRUGS.

E.
IGNORANCE/MISTAKE OF LAW

1.
GENERAL RULE = NO DEFENSE

2.
EXCEPTIONS

a.
IGNORANCE/MISTAKE WITH REGARD TO SOME OTHER LAW THAT NEGATES A NECESSARY SPECIFIC INTENT.

b.
RELIANCE ON A FORMAL OPINION FROM A PUBLIC OFFICIAL RESPONSIBLE FOR INTERPRETING THE LAW.

c.
COMMISSION OF THE PROHIBITED ACT PRIOR TO PUBLICATION OF A MALUM PROHIBITUM CRIME.

d.
IGNORANCE/MISTAKE WITH REGARD TO SOME OTHER LAW KNOWLEDGE OF WHICH IS AN ESSENTIAL ELEMENT OF THE CRIME CHARGED.

e.
COMPLEX MALUM PROHIBITUM CRIMES

F.
IGNORANCE/MISTAKE OF FACT

1.
FOR SPECIFIC INTENT CRIMES, AN HONEST MISTAKE OF FACT THAT NEGATES A NECESSARY INTENT IS A DEFENSE EVEN IF THE MISTAKE IS UNREASONABLE.

2.
FOR GENERAL INTENT/NEGLIGENCE CRIMES, THE MISTAKE MUST BE A REASONABLE ONE IN ORDER TO BE A DEFENSE.

3.
FOR STRICT LIABILITY CRIMES, A MISTAKE OF FACT IS NO DEFENSE.

XV.
OTHER CIRCUMSTANCES MODIFYING RESPONSIBILITY

A.
CONSENT OF THE VICTIM

1.
GENERAL RULE = NO DEFENSE

2.
EXCEPTIONS

a.
CRIMES EXPLICITLY DEFINED IN TERMS OF LACK OF CONSENT [EXAMPLE = COMMON LAW RAPE]

b.
CRIMES IMPLICITLY DEFINED IN TERMS OF LACK OF CONSENT [EXAMPLES = BURGLARY AND LARCENY]

c.
MINOR BATTERIES

d.
SPORTS INJURIES WITHIN THE RULES AND CUSTOMS OF THE GAME

B.
GUILT OF THE VICTIM--CRIMES ARE AGAINST SOCIETY

C.
CONDONATION BY THE VICTIM--NO CAN DO--NO QUESTIONS ASKED=THEFT BOTE

D.
CONDUCT OF THE VICTIM--CONTRIBUTORY NEGLIGENCE NOT A DEFENSE IN CRIMINAL LAW UNLESS IT GOES TO THE PROXIMATE CAUSE

XVI. CATEGORIZING DEFENSES

A.
CASE-IN-CHIEF--ATTACK THE PROSECUTION'S CASE

B.
TRUE DEFENSES--DEFENSE THAT EXISTS EVEN IF THE 

PROSECUTION PROVES THE ELEMENTS

1.
JUSTIFICATION--CONDUCT WHICH IS NORMALLY CRIMINAL 


BUT UNDER THE CIRCUMSTANCES IS SOCIALLY ACCEPTABLE.

2.
EXCUSE--WRONGDOER NOT CULPABLE ALTHOUGH ACTION IS WRONG.

a.
COMPULSION [AKA DURESS]--COMMON LAW DOES NOT 



RECOGNIZE DURESS DEFENSE TO MURDER 

1.
THERE MUST BE AN ABSENCE OF A VOLUNTARY 




ACT, THE CHOICE OF THE LESSER OF TWO EVILS, 




AND A SUFFICIENT AND IMMEDIATE  THREAT

2.
MODEL PENAL CODE VIEW--PERSON OF REASONABLE FIRMNESS WOULD NOT BE ABLE TO RESIST

3.
SPECIALIZED DEFENSES--OFFENSE MODIFICATIONS--CRIME 


SPECIFIC DEFENSES (E.G. ABANDONMENT AND LEGAL 



IMPOSSIBILITY AS DEFENSES TO ATTEMPT)

4.
EXTRINSIC DEFENSES--NONEXCULPATORY DEFENSES--PUBLIC 


POLICY DEFENSES UNRELATED TO THE SOCIAL HARM OR 



BLAMEWORTHINESS OF THE DEFENDANT (E.G. STATUTE OF 


LIMITATIONS OR DIPLOMATIC IMMUNITY)

XVII. JUSTIFICATIONS

A.
LAW ENFORCEMENT--CRIME PREVENTION

1.
AMOUNT OF FORCE

a.
MUST BE REASONABLE 

b.
CANNOT USE DEADLY FORCE TO PROTECT PROPERTY

c.
AMOUNT OF FORCE USED MAY BE MODIFIED BY STATUTE EXCEPT FOR LAW ENFORCEMENT

2.
USE OF DEADLY FORCE CAN ONLY BE USED TO PREVENT DANGEROUS FELONIES

B.
LAW ENFORCEMENT--FLEEING FELONS

1.
COMMON LAW RULE--DEADLY FORCE O.K.

2.
TENNESSEE V GARNER-1) MUST BE NECESSARY TO PREVENT ESCAPE; 2)P.C. OF THREAT OF HARM TO PEOPLE

C.
SELF-DEFENSE

1.
PROPORTIONALITY DOCTRINE

a.
NON-DEADLY FORCE [FORCE NOT INTENDED OR LIKELY TO CAUSE DEATH OR G.B.H.] MAY BE USE TO REPEL NON-DEADLY FORCE

b.
DEADLY FORCE [FORCE INTENDED OR LIKELY TO CAUSE DEATH OR G.B.H.] MAY ONLY BE USED TO REPEL DEADLY FORCE

2.
AGGRESSOR DOCTRINE--AGGRESSOR CANNOT CLAIM SELF-DEFENSE

3.
THREAT MUST BE OBJECTIVELY REASONABLE AND IMMEDIATE

4.
UNDER THE COMMON LAW AND MPC THERE IS A DUTY TO RETREAT

a.
SPLIT OF AUTHORITY

D.
DEFENSE OF OTHERS-SAME AS SELF-DEFENSE EXCEPT UNDER COMMON LAW MUST HAVE RELATIONSHIP (FAMILY/ EMPLOYEE) AND ACTUAL THREAT.

E.
DEFENSE OF HABITATION-NO RETREAT RULE--UNDER COMMON LAW DEADLY FORCE COULD BE USED 1)ANOTHER INTENDS TO UNLAWFULLY AND IMMINENTLY ENTER DWELLING; 2)DEADLY FORCE IS NECESSARY TO PREVENT THE INTRUSION

a.
SPLIT OF AUTHORITY

b.
NON-DEADLY FORCE CAN ALWAYS BE USED TO PREVENT INTRUSION







F.
IMPERFECT PRIVILEGE-IF THERE IS AN IMPERFECT DEFENSE MODERN VIEW IS TO MITIGATE TO MANSLAUGHTER NOT MURDER

XVIII

ENTRAPMENT

RECOGNIZED AS A DEFENSE IN CRIMINAL LAW BECAUSE IT NEGATES A 
VOLUNTARY MENS REA--MUST PROVE THAT THE GOVERNMENT CREATED 
THE MENS REA

A.
 TWO COMPETING ENTRAPMENT THEORIES

a.
SUBJECTIVE TEST:  (MAJORITY RULE) ENTRAPMENT IS PROVEN IF THE DEFENDANT IS NOT PREDISPOSED TO COMMIT THE CRIME WHEN THE GOVERNMENT AGENT PROVIDES THE OPPORTUNITY.

b.
OBJECTIVE TEST:  (MINORITY RULE BUT PART OF THE MPC)  


ENTRAPMENT IS PROVEN BY SHOWING THAT THE POLICE 



ACTIVITY WOULD HAVE INDUCED A PERSON OF ORDINARY 


MORAL FORTITUDE INTO COMMITTING THE CRIME.

XIX
DOUBLE JEOPARDY

FIFTH AMENDMENT MANDATES THAT NO PERSON BE TWICE PUT IN 
JEOPARDY OF LIFE OR LIMB
A.
THE DOUBLE JEOPARDY CLAUSE APPLIES TO ALL CRIMES, 



REGARDLESS OF PENALTY INCLUDING CRIMES ONLY PUNISHABLE 

BY FINES. 

B.
THE DOUBLE JEOPARDY CLAUSE DOES NOT APPLY TO CIVIL CASES 

OR CIVIL SANCTIONS. 

C.
THE GOVERNMENT CANNOT AVOID DOUBLE JEOPARDY BY MERELY 

CALLING A PROCEEDING CIVIL IF THE GOAL IS PUNISHMENT.  

D.
JEOPARDY ATTACHES ONCE A JURY IN EMPANELED IN A JURY TRIAL AND IN A BENCH TRIAL WHEN THE COURT FIRST HEARS EVIDENCE (TYPICALLY WHEN THE FIRST WITNESS IS SWORN IN).

E.
DOUBLE JEOPARDY DOES NOT APPLY TO SEPARATE  SOVEREIGNTIES AND SEPARATE SOVEREIGNTIES MAY PROSECUTE FOR THE SAME CRIME (E.G. STATE AND FEDERAL GOVERNMENT CAN PROSECUTE FOR THE SAME ACTION--TWO SEPARATE STATES MAY PROSECUTE FOR THE SAME CRIME--THE U.S. GOVERNMENT AND AN INDIAN TRIBE MAY PROSECUTE SEPARATELY.... HOWEVER, THE PROSECUTION BY THE STATE AND ONE OF ITS MUNICIPALITIES WOULD VIOLATE 
DOUBLE JEOPARDY. 

F.
THE GOVERNMENT MAY APPEAL A CASE WITHOUT VIOLATING 


DOUBLE JEOPARDY AS  LONG  AS THE APPEAL WILL NOT REQUIRE 

RE-TRYING THE DEFENDANT ON REMAND (E.G. SENTENCES CAN BE 

APPEALED).

G.
ACQUITTALS CANNOT BE APPEALED AT ALL BECAUSE THE 



DEFENDANT HAS BEEN LEGALLY FOUND NOT GUILTY.

H.
A DEFENDANT CAN BE RE-TRIED WHEN THERE IS A HUNG JURY. 


THERE IS A STRONG GOVERNMENTAL REASON FOR RE-TRYING THE 

CASE AND THERE HAS BEEN NO DETERMINATION IN THE MATTER.

I.
IT IS NOT A VIOLATION OF DOUBLE JEOPARDY TO RETRY A DEFENDANT AFTER A MISTRIAL IS DECLARED AS LONG AS THERE IS A AMANIFEST NECESSITY TO DO SO.@ IF A MISTRIAL IS DECLARED ON DEFENSE MOTION THAN THERE IS NO NEED FOR THE "MANIFEST NECESSITY" STANDARD UNLESS THE PROSECUTOR OR JUDGE "INTENDS TO PROVOKE THE DEFENSE INTO MOVING FOR A MISTRIAL."

MULTIPLE CHARGING

A.
A DEFENDANT CANNOT BE TRIED AND CONVICTED FOR A LESSER 

INCLUDED OFFENSE. BLOCKBURGER TEST REQUIRES THAT EACH 

STATUTORY VIOLATION REQUIRE A PROOF OF FACT THAT THE 


OTHER DOES NOT. (E.G JOYRIDING IS A LESSER INCLUDED OFFENSE 

OF CAR THEFT BECAUSE JOYRIDING REQUIRES NO ADDITIONAL 


PROOF THAN CAR THEFT)

B.
LEGISLATURES ARE FREE TO LEGISLATE OUT OF THE BLOCKBURGER TEST

