ADMINISTRATIVE LAW  CASE STUDY

“FEMA IN THE WAKE OF A DISASTER: 

TOWARD EFFECTIVE CHECKS AND BALANCES”  
Introduction 

In September of 2005 Hurricane Katrina showed Americans ever so clearly the unfinished business of American democracy and the failure of the federal government to respond adequately to the needs of all Americans during a catastrophe or crisis.  During the weeks following the Katrina disaster, the world was riveted by the images of death and untold billions of dollars in property destruction coming from the Gulf Coast region. It is unthinkable that  people too poor to evacuate  were left stranded in a city under water, sweltering in  extreme heat  without   basic  necessities, and   struggling to stay alive until help reached them.  After Rita, the extreme heat and lack of adequate resources forced the closing of emergency relief centers in Texas.   After Wilma, a shortages of food, ice, and gas caused by electrical power outages resulted in skirmishes among drivers competing for gas.

The ineffectiveness of the federal government and lack of coordination among state and local officials to adequately respond to the needs of affected persons has forced many to reconsider the role and commitment of the government in emergency and disaster situations. At the heart of the controversy is the Federal Emergency Management Administration (FEMA). 

Mission of FEMA

The mission of  FEMA is to ”Lead America to prepare for, prevent, respond to, and recover from disasters.”
 Among its core values are integrity, accountability , public stewardship, partnership and diversity.  During the recent disasters, severe criticism of FEMA suggests that it has failed in achieving three of its primary goals: 

1.
Reduce loss of life and property;

2.
Minimize suffering and disruption caused by disasters; and

3.
Serve as the Nation’s portal for emergency management information and expertise.

On November 25, 2002, Congress approved the Homeland Security Reorganization  under which  FEMA was brought under the jurisdiction of the Department of Homeland Security (DHS), an executive department not subject to congressional oversight.
  Under the plan, all disaster planning and recovery efforts, including FEMA, would  be consolidated under a new Directorate for Preparedness.
   

Some critics suggest that the reorganization of FEMA under the Department of Homeland Security created additional levels of bureaucracy that  revealed a lack of clear direction, delays in actions being taken and ineffective coordination among federal, state and local authorities.  

The President’s objectives for the consolidation plan were to  “prevent terrorist attacks within the United States, reduce American’s vulnerability to terrorism, and minimize the damage and recover from attacks that do so.
  Critics claim that the recent natural disasters had nothing to do with terrorism. Moreover, the lack of direction, coordination, or a clear plan on who was in charge and what must be done, left many Americans stranded as victims, without protection.  The effect was that persons and organizations on site and ready to help were prevented from doing so. 

In Congress, efforts to reexamine the reorganization plan failed as Congress approved an appropriations package.
  However, Homeland Secretary Michael

Chertoff did decide to leave FEMA to focus exclusively on response.
  It remains to be seen whether this decision will address the problems raised with FEMA.    

Post-Disaster Efforts

President Bush took several actions through executive order and directives to agencies to facilitate recovery efforts in disaster areas  First, Bush awarded contracts to firms including Halliburton without a competitive bid,
 only to announce a month later on October 11, 2005 that the terms of those contracts would be renegotiated on a competitive bid process.
 Second, Bush  suspended Davis-Bacon Act requiring that contractors pay the prevailing wage to workers. The justification was that the Act imposed undue burdens on contractors that were unnecessary.  However, Bush reinstated  the Act  after moderate Republicans  convinced the Administration that the suspension had excluded residents of the Gulf region from rebuilding opportunities in favor of illegal immigrants willing to work for low wages.
   Finally, the U.S. Department of Labor under the Office of Federal Contract Compliance Programs (OFCCP) decided to waive the requirement to develop written affirmative action programs and other reporting requirements for ninety days. No further action has been taken.

Critics of the President  argue that Bush is pursuing political agendas at the expense of carrying out emergency relief plans.   Critics  cite to  FEMA’s  appointment of  a list of political allies of President Bush who lack the expertise  to run an effective recovery effort.
   Moreover, they challenge the lack of consistency and accountability in his actions. For example, the President appointed the Office of Inspector General (OIG) to provide oversight of FEMA efforts. OIG’s mission is to “ focus heavily on prevention, including reviewing controls; monitoring and advising department officials on contracts , grants and purchase transactions before they are approved. It also encompasses an aggressive and ongoing audit and investigative effort designed to identify and address waste, fraud and abuse as early as possible.”  The problem is that OIG may not have the leverage or authority to ensure that findings and recommendations are implemented by the relevant agencies.  
At issue is the extent to which the findings and recommendations from the relevant stakeholders will result in performance outcomes that effectively impact those affected by the disaster. 

Questions to Address during  Class Discussions

1)
Was the reorganization of  DHS effective to achieve the stated mission and should DHS be part of the executive branch of government?  (2/17/06)

2)
Is the Office of Inspector General the appropriate office to provide oversight of FEMA’s actions as part of the recovery efforts; and if not, what additional checks and balances should be in place? (2/24/06)

3)
What are the top problems that arose after the hurricane disasters that are directly related to the performance and response of FEMA?  (2/28/06)

4)
What are the constraints that will limit an appropriate government response to future emergency action? (3/3/06)

5)
What recommendations would you make in your particular area to ensure that FEMA can adequately and appropriately  respond to future disasters.   (3/7/06)
Categories for Analysis and Recommendations

· Information Technology and Communications

· Contracting

· Land use Planning & Implementation

· Intergovernmental Coordination

· Time Sensitive Matters

The possible solutions may include one or more of the following: 1) Direct Action;

2) Personnel changes;  3) Reorganization or restructuring agency functions; 

4) Reallocation of authority; and 5) Self-help. Students will be submitting proposed recommendations for each of the following areas. 
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