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Washington -- AN EMOTIONAL STATE-LEVEL dispute over college tuition shows how tough it will be for Congress to overhaul immigration laws and extend citizenship benefits to the country's estimated 11 million illegal immigrants. 

Four years ago, California passed a law granting in-state tuition to students who were in the U.S. illegally but had graduated from a California high school. Eight other states followed, allowing illegal immigrants to attend public colleges for in-state student fees -- usually less than half what out-of-state students pay. 

DiAnna Schimek, a Democrat who heads the Nebraska Senate's education committee, says she has pushed for an in-state tuition bill for illegal immigrants as a matter of compassion and economic calculation. "These children didn't bring themselves" but were brought by their parents, she says. "It's only a good investment on our part to make certain they are productive citizens." 

But attitudes have been hardening as an estimated 400,000 illegal immigrants flood in yearly, . "That's an alarm to the people here . . . it's a drain on the economy," says Rep. Glenn Donnelson, a Utah Republican who heads an education committee in his state. 

So while some legislators want to extend tuition benefits to illegal immigrants in their states, others are calling for laws to deny the benefit -- or take it back. 

Lawmakers in Utah, Kansas and New Mexico -- which passed in-state tuition benefits only two or three years ago -- now are waging uphill fights to repeal them. Massachusetts legislators last month rejected a bill to offer in-state tuition benefits to illegal immigrants. 

Six states are considering measures that would deny in-state tuition, tuition waivers or state scholarships to illegal immigrants. In New York, which offers in-state tuition to illegal immigrants, and Virginia, which recently passed a law offering benefits to some, bills have been introduced to bar illegal immigrants from attending public colleges. 

Meanwhile, lawsuits challenging in-state tuition for illegal immigrants have been filed in California and in Kansas. "There's something wrong with giving a benefit to an illegal that we don't even give to citizens of other states," says state Rep. Becky Hutchins, a Republican leading a repeal effort there. 

The tuition laws generally require illegal immigrants to have attended a local high school for three years, to have graduated or earned a high-school equivalency and to sign an affidavit promising to legalize their immigration status as soon as they are eligible. 

Promoters expect few students to actually take up the benefit. Dropout rates are high and academic scores generally are low among Hispanics, who account for the majority of illegal aliens. And even in-state tuition, which averages about $5,500 this year, may be out of reach for children whose parents typically hold minimum-wage jobs. 

Kris Kobach, a University of Missouri law professor who brought a federal suit against the Kansas program, says 221 illegal immigrants are enrolled in Kansas public colleges this year, and that even when the benefit becomes widely known, the number probably wouldn't exceed 2,700. 

Even so, in-state tuition laws have become flashpoint among some voters who feel they haven't any other way to protest illegal immigration. Federal laws allow illegal immigrants to use emergency medical services, and a 1982 Supreme Court decision entitles their children to public education through high school. 

Rod Adair, a New Mexico state senator who introduced unsuccessful legislation to repeal his state's immigrant-tuition benefit, says he was acting "in response to my constituents. They're frustrated." 

Prof. Kobach's suit contends Kansas's in-state tuition benefit violates a federal law that prohibits states from giving any benefit to an illegal alien that they don't also extend to all U.S. citizens. 

Among his plaintiffs, Heidi Hydeman, an Iowa native, says she was charged out-of-state tuition by the University of Kansas, though she lived in Kansas for six years and paid Kansas income tax for three years while attending the school. "I thought it was unfair," says Ms. Hydeman. 

Mr. Donnelson, the Utah legislator, says Utah would face a $34 million bill if a similar suit were filed there, and current out-of-state students were refunded the difference between in-state tuition and the nonresident tuition they pay. 

But legislators' doubts go beyond that. Although illegal immigrants who get the tuition benefit pledge to legalize their status, there is almost no way they can do that under current laws. And even with a college degree, there is almost no way for illegal immigrants to legally get a job. 

For years, congressional supporters have promoted a measure, called the Dream Act, that would clear up those problems. States would be allowed to offer in-state tuition to illegal-immigrant students who, in turn, could become citizens. 

In 2003, almost half the Senate cosponsored the Dream Act. But the Dream Act's prospects have faded, and this year its pivotal supporter, Utah Republican Sen. Orrin Hatch, withdrew as a sponsor. "Realistically, the Dream Act will not pass" and should be included in an overhaul of immigration laws, he said. 

But the tensions fueling opposition to in-state tuition laws are the same ones making it hard for Congress to pass immigration overhaul. A coalition of pro-business Republicans, Democrats, immigrant-rights groups and labor unions wants new federal laws that would let illegal immigrants eventually become citizens. 

They are being stymied, however, by social conservatives, who worry about being culturally overwhelmed by immigrants, and by Republican national-security hawks, who are demanding that Washington cut off illegal immigration first. The tension prevented the U.S. House from taking up immigration overhaul last year, and is complicating the Senate's efforts to pass it this year. 

--- 

Online Today: Get updated political insight and analysis from the Journal's capital bureau each weekday, at WSJ.com/WashWire. 
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WASHINGTON -- In twin cases that could define the 21st-century meaning of Brown v. Board of Education, the Supreme Court weighed arguments for barring local school boards from voluntarily adopting race-conscious integration plans. 

Both sides in the cases claim to be asking for a modern-day interpretation of the Brown decision, the landmark 1954 ruling that abolished official segregation in public education. The cases pit parents challenging race-conscious enrollment plans, who say Brown forbids any consideration of race, against an education establishment that argues that the legacy of American segregation requires continued efforts to foster integration. 

At stake, education officials say, are hundreds of integration plans voluntarily adopted by school boards from Lynn, Mass., to St. Petersburg, Fla. 

With four justices seen as likely to oppose such programs, and four others as likely to find them constitutional, the focus was on Justice Anthony Kennedy. In comments yesterday, Justice Kennedy suggested discomfort with race-conscious school assignments, regardless of their assertedly benign purposes. 

Justice Kennedy appeared to accept the idea that government sometimes can factor race in its decisions, such as considering the racial composition of various neighborhoods when considering sites for new schools, so they would draw a diverse enrollment. But programs that classify specific individuals by race are "perilous," he said. 

One case that came before the court yesterday involved Seattle, a city that never suffered official segregation and whose enrollment policy allows students to select any of 10 high schools. When a particular school has more applicants than seats, officials use several tiebreaking factors -- including race -- to attain an enrollment that roughly mirrors the citywide student population. Whites account for 40% of the population, with blacks, Asian-Americans, Hispanics and Native Americans making up the remaining 60%. 

The second case came from Louisville, Ky., which once ran a dual school system that reserved some campuses for whites, others for blacks. A 1975 federal court order imposed mandatory busing to desegregate the schools. A judge dissolved the order in 2000, finding the schools had been successfully desegregated. 

Local authorities, seeking to maintain integrated campuses, decided to continue the desegregation policy, which aims to keep black enrollment at each school between 15% and 50%. As a whole, the system's enrollment is 34% black. 

A parent group in Seattle and a white parent in Louisville sued in the two respective cases, contending that racial classifications violated the 14th Amendment's Equal Protection Clause. Federal appeals courts disagreed, and the parents, backed by the Bush administration, petitioned the Supreme Court. 

A half-century ago, the Brown decision set in motion an aggressive, court-driven effort to root out segregation in public schools. In that case, a unanimous Supreme Court stunned the nation by declaring "separate educational facilities . . . inherently unequal," and thus unconstitutional. A generation of court-ordered busing to desegregate black and white student enrollment followed, a contentious policy that drove some white families to suburbs from cities in an effort to avoid participation. 

But with official segregation a fading memory, the justices have confronted the more difficult question of when government can consider race for purportedly beneficial purposes and not to cure state-mandated discrimination. The court's precedents call for strict scrutiny of race-conscious polices to ensure that they are "narrowly tailored" to achieve a "compelling governmental purpose." 

The court has struck down government contracting programs that gave an advantage to minority-owned businesses. But in 2003 it upheld race-conscious criteria at the University of Michigan law school, because "attaining a diverse student body" was a compelling interest. 

The dynamics were different yesterday. Not only were the institutions elementary and secondary schools rather than universities, but the author of the 5-to-4 Michigan decision, Justice Sandra Day O'Connor, has been replaced with Samuel Alito. Like Chief Justice John Roberts, Justice Alito worked as a lawyer in the Reagan administration, which strongly opposed most programs that took account of race. At yesterday's arguments, the two new justices seemed to hew to those views, as did Justice Antonin Scalia. Justice Clarence Thomas, who by custom never speaks at arguments, consistently has opposed race-conscious programs. 

The court's four more liberal members suggested that U.S. society still bears the legacy of the nation's history of racial discrimination and that school officials should be free to craft enrollment policies to promote diversity. Justice Ruth Bader Ginsburg observed that in 1975, Louisville officials had been forced to accept a desegregation plan, but after the court order was lifted, decided "it's worked rather well, so we'll keep it." How can "what's constitutionally required one day" be "constitutionally prohibited the next day?" she said. "That's very odd." 

But the Louisville schools' attorney, Francis Mellen, said prior official segregation was irrelevant to his argument. "We stand on the same footing as the Seattle district, as a unitary district," he said in reply to a question from Chief Justice Roberts. 

A decision is expected by the end of the court's term, in June. 

Separately, the justices declined to hear a petition from R.J. Reynolds Tobacco Co. to toss out a lawsuit from a longtime smoker. 
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