Answer Key: Bus Org Final Fall 2007
Question 1- Out of 75 points 
	1
	HPC/Arthur
	No Violation of Sarbanes Oxley
	Composition of audit committee is not independent.  Two of members are underwriters. Frank’s presence as GC is okay since has a special fid rel. via attorney-client

	2
	Arthur
	Leaks are breach of confidentiality agreement , 


	Arthur should take reasonable steps to address the issue per fiduciary duty to preserve co. secrets

	3
	Arthur
	Self-dealing interested transaction.  
	Fails to make full disclosure to board re compensation, breach of fiduciary duty; Ratification may be invalid since no full disclosure. Reason not to say is not sufficient to keep secret.

	2
	Arthur
	Breach of duty of care
	Failing to disclose info re KPAC CEO learned from Bankers

	2
	Arthur
	Violation ByLaw

Breach fid. duty
	Bylaws/Art require approval  from a majority of the board if the compensation exceeds $500,000

	3
	Arthur
	10b5   rumors re tender offer
	Arthur/HPC-10b5 for not correcting  statement.  Negotiations are firm and there are no other offers, so statement is misleading.  (Gave credit if felt, based on timeframe, that ok)   

	2
	Arthur
	Breach of Bylaws
	Firing may not be proper, if he does not feel the KPAC misinformation is material, and HPC would have an interest. Arguable, could go either way.

	2
	Arthur
	Breach of duty of care
	Keeping the negotiations secret until finalized okay and protected by BJ because of leaks and the deal is conditioned upon board ratification. 

	1
	Arthur
	1934 Rules
	Not filing proxy solicitation 120 days before meeting. 

	2
	Arthur
	10b5
	Duty to disclose information re KPAC to full board before vote.

	3
	KPAC
	1933 Act IPO
	Misstated the assets are not encumbered, which may not be material, since there was restitution. Business judgment. Duty to disclose even if not prosecute.

	2
	KPAC
	10b5
	Liable to persons who traded based upon Statement, e.g, Beatrice, unsuspected vendors. 

	2
	KPAC’s CEO
	Fraud/ Misappropriation
	Embezzlement of funds. Board’s decision not to prosecute okay, but there still needs to be disclosure.

	2
	KPAC’s CEO
	Self- dealing
	Embezzlement of funds. 

	2
	Beatrice
	Breach of duty to use pretexting.
	Reasonable business judgment to find the leak; Reliance on  Frank is okay.   Need to enforce confidentiality.  

	3
	Beatrice
	Misappropriation and waste
	Misappropriation and waste of corporate assets by using HPC’s money to buy KPAC’s options in her name without Board approval.

	3
	Beatrice
	Usurp Corp Opportunity
	Purchase of stock options belonged to HPAC as interest in via vote, and Beatrice learned while at conference. Transfer stock to HPC.

	2
	Beatrice
	Self-dealing

Interested transaction
	Failing to disclose stock purchase while negotiating tender offer

	2
	Beatrice
	Duty of care
	May have a duty to investigate KPAC further. 

	2
	Frank
	Malpractice
	Malpractice for advice re pretexting, but likely reasonable so no liability. 


	2
	KPAC’s board
	Waste of corporate assets
	Not prosecuting KPAC’s CEO, may be protected by the business judgment rule if fully informed or not constitute waste.   

	3
	Dwight
	10b5 insider trading
	10b5 tipper hears about proposal and buys 200 HPC shares. Dwight is a tipper because he receives a benefit of massages. Breach of duty of loyalty, confidentiality agreement.

	2
	Dwight
	 Williams act
	Williams Act violation related to a tender offer.

	2
	Dwight
	Contract breach
	Breach of confidentiality agreement in leaking information.


	3
	Dwight
	10b5- tipper
	Has a 10b5 action  when sold based upon misleading information. but since got the stock illegally, would not be able to recover

	3
	Dwight
	16b
	Purchase & sale of stock within 6 months of 100 shares. Must disgorge profits. 

	3
	Therapist
	10b5/ tippee misappropriation 
	Therapist is a tippee so will have to disgorge profit.  There is a confidential relationship.   Action to sell stock gives rise to damages but likely not collect since tippee.

	2
	Therapist
	Williams Act
	Williams Act violation related to a tender offer.

	2
	Investigator
	10b5- temp insider or misappropriator
	Investigator-10b5-temporary insider since there by virtue of HPC so duty to refrain from trading. Breach of contract to use info for personal benefit.

	2
	Investigator
	Williams act
	Williams Act since in possession of confidential information about a tender offer, or misappropriation, since only reason that at Frank’s house is to work for HPC.

	3
	Bankers
	Violation of Proxy rules
	Bankers can  submit one proposal,    Proposal re surveillance is okay ‘cause it relates to tender offer pursuant to a merger. Shareholders have right to vote. 

	2
	Bankers
	Derivative action
	 Written demand required for a derivative action. Create an independent committee to review action and file a motion to dismiss. Action vs Arthur not successful in awarding damages since no action taken, so no loss causation. 


	 
	
	
	


Q2:  Out of 25 points
Bankers:   Bankers may properly reject Arthur’s proposal  since there are disinterested.  They should consolidate the actions in federal court as there can be a state action.  Can bring a private action under proxy fraud, or  a derivative action  brought in federal court if they are going to raise an issue under the Federal proxy laws.  There would need to be a demand before they  filed, but if they are trying to resolve it without litigation, it may be useful to give the transaction to set up an independent  audit committee to do an independent evaluation of the deal after full disclosure.  Bankers have no self-interest and other than not disclosing information re KPAC to the full board, they have no liability.  They may review the recommendation provided from the Audit Committee, and as long as they make an independent decision, it is okay for them to vote in favor of the deal as a compromise to firing Beatrice. No self-dealing involved. 

Arthur: The matters related to Beatrice and KPAC deal should be referred to the Audit Committee.  There is a basis for him to terminate Beatrice, even though he may not be aware of Beatrice’s purchase at the time.  Arguably, one ground should be failure to take   steps to investigate the deal to find out about KPAC’s CEO.    Full disclosure should be made to the entire Board.   No problem keeping the negotiations secret, but he has a duty to confirm the rumors honestly and to correct any  statements regarding  the deal after it is completed.  The fact that the deal was conditioned upon board approval is what saves him and Beatrice from being fired.  It is not uncommon for shareholders to negotiate an internal deal to achieve some consensus, so no problem tabling the issues until they can be resolved or offering a compromise, since there are no facts that Arthur will benefit personally or has a side deal that is not disclosed. 

Beatrice: There maybe grounds for being fired and while she may have an action against Arthur for failing to disclose the entire compensation plan,  she should use this as leverage to get the bonus for completing the deal, forego the severance package or negotiate a reduction of the severance  in exchange for no legal action for using HPC’s funds to buy KPAC stock options in her name.  She should transfer the KPAC stock options to HPC to redress the misappropriation.  Her actions regarding the pretexting may be sufficient so that she loses the trust and confidence of the board, and supports her termination. However, it is doubtful that she will be liable for any breach of action from the board because of the confidentiality agreement, which Dwight has violated by disclosing the information and trading on it. Her reliance on Frank is reasonable and while persons may disagree whether her comments not to know may be a breach, it is clear she conditioned her authority to Investigator on the legality of his actions.  Dwight  should be fired and removed from the board for the many violations.  Board should address the issue with respect to her compensation. It should not go to the shareholders. 
