OVERVIEW AND PERCEPTIONS OF CORPORATE ACCOUNTABILITY UNDER THE SARBANES-OXLEY ACT OF 2002

By Prof. Andrea L. Johnson

I. Basic Points


A. Corporate Accountability Reform is in the Making But Far From Completed.


B.  Sarbanes-Oxley Act of 2002 (Act) Codifies  Generally Accepted Good Corporate Practices and Imposes Additional Levels of Oversight.


C. There are Several Unresolved Legal Implications Of Imposing Liability on Executive Officers, Attorneys, and Accountants Under the Act

II. Corporate Accountability Reform is in the Making But is Far From Completed.

A. The Act was a bi-partisan bill that was passed on July 30, 2002  after Congress and President Bush bowed to political pressure to  make senior management and advisors of public corporations more accountable for SEC disclosures. The intent of the Act was to restore   investor confidence.  The Act was in response to public outcry after much publicized scandals over accounting practices, non-disclosures and self-dealing  among top executives and accounting firms such as  Enron, Global Crossing and Worldcom, and Arthur Andersen.  

1. There has   been ongoing pressure for a number of years, both within and outside the accounting profession, to separate consulting activities from the audit function.
 Auditors have always been required to be independent from the clients that they audit. Over time, accounting firms have been engaged by audit clients to perform a multitude of consulting functions in addition to performing the traditional rule of outside auditor.
 The accounting profession dealt with the issue by maintaining both the appearance and reality of independence for its auditing clients through a variety of means, including debate over separation of consulting practices altogether.
 

2. This problem is, in part, an outgrowth of the deregulation of the banking, investment, and insurance industries, which lead to consolidation to provide a full range of  services that include consulting, auditing, investment banking and lending. Some investment banking firms used their lending authority as a marketing tool to get other business, e.g., retirement and portfolio management.
  Banking and investment practices arguably lead to more self-dealing transactions among top management. However, many of these loans have become non-performing, hampering bank profits and giving ammunition to critics to separate banking and investment functions. 

B. Following passage of the Act, President Bush directed the Justice Department to publish guidelines that authors of the Act have criticized as narrowing the scope of provisions covering securities fraud, whistle blowing, and document shredding.
  The SEC was directed under the Act to publish rules implementing certain provisions of  the Act within 30 days of passage.

1. The timetable for implementation of the Act was expedited to impose immediate obligations on public corporations to certify their financial statements and other information filed with the SEC. This certification imposed  mandatory representations that  senior management review, advise and certify that the information submitted is  true, accurate, and did not contain any material misrepresentations.

2. When the deadline for filing passed on August 14, 2002, 761 publicly traded filed certifications.
 As of October 2002, eleven publicly traded companies were unable to attest to the accuracy of their financial reports. The effect of requiring immediate certification was to get around the ex post facto provision, which prevents retroactive application of criminal statutes. Essentially, top management was given a “safe harbor” to “come clean” on financial disclosures and self-dealing transactions, or face prosecution and stiff penalties for nondisclosure or inadequate disclosures under the Act.

C. The SEC Rules implementing the Act were published without public comment,
 which is customary for rulemaking but may be waived for “good cause.” Where good cause is shown, the assumption is  that the agency will solicit comments afterwards and make any modifications or amendments as the agency deems necessary and appropriate.
 The SEC has determined that the  Act should apply to companies regardless of size. As a result, the provisions of the Act apply to small businesses
   that are subject to the reporting requirements under Rule 13a or 15(d) of the Exchange Act.
 It is important to note that extending application of the Act to small businesses was concluded without any public comments.
 This suggests that further revisions are likely to be recommended as companies begin to comply with the new requirements under the Act.

1. The SEC had already published proposed rules for corporate reform, which were modified as  final rules to conform to the Act, but without public comment. There are a number of rules which just been or yet to be promulgated.
  The cost and legal implications of compliance will undoubtedly require further modification and adjustments. This author concludes that it will take one year to 18 months for final rules for all sections under the Act to be promulgated.

2. The ABA Committee on Federal Regulation of Securities, Section of Business Law  (ABA)   and other stakeholders filed comments after the final rules were published urging some modifications in the triggering mechanisms for certain types of filings and extending the time within which to respond.
 The ABA also recommended exemption of foreign private companies.

III.  The Act  Codifies  Generally Accepted Good Corporate Practices and Imposes Additional Levels of Oversight.

A. The Act essentially codifies good accounting principles and sound governance practices for public corporations, expands the accountability and liability of senior management, e.g., CFO, CEO and General Counsel,  for representations made to the SEC, and creates a layer of  SEC oversight through the Audit Committee.  The biggest burden imposed will be on issuers who do not have current internal processes and procedures, or who do not have disinterested directors. There will be an increase in the number of burden hours and the cost to comply with the new rules, not only in professional services retained, but also in internal administrative procedures.

1. The standard of legal liability of an issuer’s principal executive and financial officer remains the same, although the reporting requirements have increased. Moreover, the Act does not intend to change the current obligations of corporate officers in connection with the discharge of their duties.
 The certification relates to material accuracy and completeness of periodic reports; and that filings reflect a “fair presentation” of the financial condition of the  company when viewed in its entirety.
   

2. Issuers are already required to maintain  internal controls and procedures for processing   information to satisfy  SEC disclosure obligations. The new rules ensure that such procedures are in place, and if they are, will simply require that such procedures be enhanced to meet the certification obligation. The SEC does not prescribe any particular procedure.  Companies are free to  develop internal  processes that are consistent with their business and internal management and supervision.  Obviously, for companies that do not have such procedures in place,  the burden of compliance under the new rules could be significant.  The SEC does recommend a special committee be formed to review and evaluate the “materiality” of information that should be disclosed.


B. The Act  enhances the criminal penalties for violations under the Act.



1. See attached  Department of Justice, “Field Guidance on New Criminal Authorities Enacted in the Sarbanes-Oxley Act of 2002.”
 

IV. There are Several Unresolved Legal Implications Of Imposing Liability on Executive Officers, Attorneys, and Accountants Under the Act


A.  The ABA   supports the basic concept of accountability and imposing

additional mandatory disclosures. However, they propose to narrow the scope of several conditions, including  the “subjective” disclosure triggers, which they claim could lead to premature disclosure of material business developments that could cause severe harm to the enterprise and the investors.

1. The ABA also seeks a broader liability safe harbor, similar to what is provided for in Regulation FD,
 and an easing of the issuers’ transition to the new system with a longer time period, i.e. 10 calendar days, for event-driven reporting.
  

2. The ABA recommends that the SEC rely upon more objective triggers and impose longer deadlines for compliance. Specifically, the SEC should use event-driven deadlines on an objective basis, “such as limiting material agreements to those involving business combinations or insiders.”
 In the alternative, the ABA proposes a bi-weekly 8-K for these subjective events that will be due 10 calendar days after the end of the period being reported. Other requested information could be included in the quarterly reports (Form 10-Q or 10-K). The ABA also seeks to exclude non-binding agreements, such as letters of release, or MOUs.

B. Premature disclosure of material information can be very damaging to a  company and result in misleading information that could result in director liability.  Particularly in the M & A area, the timing of release of information is very critical to the effect on the market and the potential deal.  Further discussion is likely to reconcile business practices with new ethical obligations to prevent a chilling effect on reliance on professional advice and preserving client privileges. 

1. Attorneys are required to establish rules of professional conduct no later than January 26, 2003.
 Specifically, these rules must include “provisions requiring attorneys to report evidence of a material violation of securities law or breach of fiduciary duty or similar violation to the CEO or Chief Legal Counsel, and, absent appropriate response, report the same to the issuer's audit committee.”
  
2. This requirements must be reconciled with  ABA Rule 1.6, which bars  attorneys from revealing client confidences unless the client consents or disclosure is needed to prevent reasonably certain death or substantial bodily harm.
 The change would require lawyers to disclose confidences to prevent the consequences of a crime or fraud that was reasonably certain to result in substantial injury to the financial interests or property of another.
 Critics argue that  requiring attorneys to report violations or evidence of securities regulations to disinterested directors or an internal audit committee is going to ruin the attorney-client relationship.
 
Field Guidance on New Criminal Authorities
Enacted in the Sarbanes-Oxley Act of 2002 (H.R. 3763)
Concerning Corporate Fraud and Accountability
Section 802. Criminal Penalties for Altering Documents
Previous law: Prior to the Sarbanes-Oxley Act of 2002, anyone who "corruptly persuades" others to destroy, alter or conceal evidence can be prosecuted under 18 U.S.C. § 1512. Section 1512 reaches destruction of evidence with intent to obstruct an official proceeding which may not yet have been commenced. However, Section 1512 does not reach the "individual shredder." While prosecution of obstruction under 18 U.S.C. § 1505 does not require "corrupt persuasion," it does require the existence of a pending proceeding. In addition, existing law does not explicitly address the retention of accounting work papers for a fixed period of time. 
Amendment: Section 802 adds two new criminal provisions, 18 U.S.C. §§ 1519 and 1520. Section 1519 expands existing law to cover the alteration, destruction or falsification of records, documents or tangible objects, by any person, with intent to impede, obstruct or influence, the investigation or proper administration of any "matters" within the jurisdiction of any department or agency of the United States, or any bankruptcy proceeding, or in relation to or contemplation of any such matter or proceeding. This section explicitly reaches activities by an individual "in relation to or contemplation of" any matters. No corrupt persuasion is required. New Section 1519 should be read in conjunction with the amendment to 18 U.S.C. 1512 added by Section 1102 of this Act, discussed below, which similarly bars corrupt acts to destroy, alter, mutilate or conceal evidence, in contemplation of an "official proceeding." 
Accountants who fail to retain the audit or review workpapers of a covered audit for a period of 5 years will violate Section 1520, which creates a new felony, with a maximum period of incarceration of ten years. Under rulemaking authority granted in Section 1520(b), the SEC will promulgate rules relating to the retention of workpapers and other audit or review documents. 
New 18 U.S.C. § 1519 provides:

Whoever knowingly alters, destroys, mutilates, conceals, covers up, falsifies, or makes a false entry in any record, document, or tangible object with the intent to impede, obstruct, or influence the investigation or proper administration of any matter within the jurisdiction of any department or agency of the United States or any case filed under title 11, or in relation to or contemplation of any such matter or case, shall be fined under this title, imprisoned not more than 20 years, or both.
New 18 U.S.C. § 1520 provides:

(a)(l) Any accountant who conducts an audit of an issuer of securities to which section l0A(a) of the Securities Exchange Act of 1934 (15 U.S.C. 78j-l(a)) applies, shall maintain all audit or review workpapers for a period of 5 years from the end of the fiscal period in which the audit or review was concluded.

(2) The Securities and Exchange Commission shall promulgate, within 180 days, after adequate notice and an opportunity for comment, such rules and regulations, as are reasonably necessary, relating to the retention of relevant records such as workpapers, documents that form the basis of an audit or review, memoranda, correspondence, communications, other documents, and records (including electronic records) which are created, sent, or received in connection with an audit or review and contain conclusions, opinions, analyses, or financial data relating to such an audit or review, which is conducted by any accountant who conducts an audit of an issuer of securities to which section l0A(a) of the Securities Exchange Act of l934 (15 U.S.C. 78j-l(a)) applies....

(b) Whoever knowingly and willfully violates subsection (a)(l), or any rule or regulation promulgated by the Securities and Exchange Commission under subsection (a)(2), shall be fined under this title, imprisoned not more than l0 years, or both.

(c) Nothing in this section shall be deemed to diminish or relieve any person of any other duty or obligation imposed by Federal or State law or regulation to maintain, or refrain from destroying, any document.
Sec. 805. Review of Federal Sentencing Guidelines for Obstruction of Justice and Extensive Criminal Fraud
Previous Law: Questions have arisen whether the Sentencing Guidelines sufficiently address obstruction of justice crimes. 
Amendment: This section directs the Sentencing Commission to undertake an expedited review of these issues, particularly in light of the two new obstruction of justice statutes, described above. It also directs the Sentencing Commission to consider a number of factors such as destruction of a large amount of evidence, participation of a large number of individuals, or destruction of particularly probative or essential evidence, which might be considered sufficiently aggravating as to warrant additional enhancements or inclusion as offense characteristics. The Attorney General has advised the Sentencing Commission of this provision and asked the Commission to implement it fully and expeditiously. 
Sec. 807. Criminal Penalties for Defrauding Shareholders of Publicly Traded Companies
Previous Law: Title 18 does not have a specific crime directly prohibiting securities fraud schemes. Prosecutors have found it necessary to reach many securities fraud schemes through the mail and wire fraud statutes. Securities fraud has also been prosecuted as a violation of provisions of title 15. 
Amendment: New 18 U.S.C. § 1348 creates a specific felony for securities fraud punishable by up to 25 years incarceration. This provision complements existing securities law. The statute requires a nexus to certain types of securities, no proof of the use of the mails or wires is required. The text of the new section provides: 
Whoever knowingly executes, or attempts to execute, a scheme or artifice-

(1) to defraud any person in connection with any security of an issuer with a class of securities registered under section 12 of the Securities Exchange Act of 1934 (15 U.S.C. 781) or that is required to file reports under section 15(d) of the Securities Exchange Act of 1934 (15 U.S.C. 780(d)); or

(2) to obtain, by means of false or fraudulent pretenses, representations, or promises, any money or property in connection with the purchase or sale of any security of an issuer with a class of securities registered under section 12 of the Securities Exchange Act of 1934 (15 U.S.C. 781) or that is required to file reports under section l5(d) of the Securities Exchange Act of 1934 (15 U.S.C. 780(d));

shall be fined under this title, or imprisoned not more than 25 years, or both.
Sec. 902. Attempts and Conspiracies to Commit Criminal Fraud Offenses 
Previous Law: Under Chapter 63 (Mail Fraud) of Title 18, conspiracies to violate the mail fraud statute (§ 1341), the wire fraud statute (§ 1343), the bank fraud statute (§ 1344) and the health care fraud statute (§ 1347) are punishable by a maximum 5 year sentence. The wire fraud offense did not explicitly reach "attempts" to commit the substantive offense. However, this was not an impediment in practice, because proof of a scheme to defraud did not necessarily require proof that the scheme was successful. 
Amendment: New 18 U.S.C. § 1349 provides that attempts and conspiracies to commit the substantive Federal fraud offenses listed above, as well as the new securities fraud offense, will have the same maximum punishment as the substantive crime. This section also effectively adds an "attempt" to commit the wire fraud offense as a federal crime. The remainder of the fraud statutes listed above already include "attempts." 
New 18 U.S.C. § 1349 provides:

Any person who attempts or conspires to commit any offense under this chapter shall be subject to the same penalties as those prescribed for the offense, the commission of which was the object of the attempt or conspiracy.
Sec. 903. Criminal Penalties for Mail and Wire Fraud
Previous Law: The maximum term of imprisonment for violations of the mail and wire fraud statutes (18 U.S.C. §§ 1341, 1343) is 5 years, with the exception of fraud affecting a financial institution, which has a maximum term of incarceration of up to 30 years. 
Amendment: This section amends 18 U.S.C. §§ 1341 and 1343 by increasing the maximum 5 year penalty for mail or wire fraud to 20 years. The maximum term of incarceration for fraud affecting a financial institution remains at a maximum of 30 years. 
Sec. 904. Criminal Penalties for Violations of the Employee Retirement Income Security Act of 1974
Previous Law: Under 29 U.S.C. § 1131, any person who willfully violates the reporting and disclosure requirements concerning employee benefit plans as set forth in 29 U.S.C. §§ 1021-1031, or any regulation or order issued thereunder, is punishable by a fine, and/or a term of imprisonment not to exceed 1 year. 
Amendment: This amendment increases the fines in Section 1131 to $100,000 (for an individual person), $500,000 (for persons other than an individual). Section 1131 also increases the maximum term of imprisonment from 1 year (a misdemeanor) to a maximum term of imprisonment of 10 years. The increase in the fine for individuals will have no limiting effect insofar as individuals convicted of violating Section 1131 will now be subject to the alternative fine provisions of 18 U.S.C. § 3571 for felony convictions. In the absence of restrictive language in Section 904 of the Act, individuals will be subject to the maximum fine of $250,000, or fine based on the defendant's gain or the victims loss, under § 3571. While the amendment also increases the fine in § 1131 to $500,000 for persons other than an individual, this change has merely increased the fine to the level of the maximum fine for an organization already set forth in § 3571. 
Section 905. Amendment to the Sentencing Guidelines Relating to Certain White Collar Offenses
Previous Law: Questions have arisen whether the Sentencing Guidelines sufficiently address white collar offenses. 
Amendment: This Section reaches beyond Section 803 of this Act, which addresses sentencing guidelines solely for obstruction of justice, to require that the Sentencing Commission study the existing guidelines and consider expedited issuance of amended guidelines within 180 days after enactment of this Act, which would address all the new criminal provisions and increased criminal penalties in this Act. This section also requires the Sentencing Commission to consider the broader issues of whether the white collar crime guidelines provide for sufficient deterrence and punishment, and assure reasonable consistency with other relevant directives and guidelines. The Attorney General has advised the Sentencing Commission of this provision and asked the Commission to implement it fully and expeditiously. 
Section 906. Corporate Responsibility for Financial Reports
Previous Law: There are no statutory requirements that the chief executive officer or the chief financial officer certify certain periodic corporate financial statements. By instructions issued by the SEC for periodic and other filings, there was a general requirement that the forms had to be signed by officers, and in the case of annual reports, by a majority of the directors as well. These signing requirements did not include any type of certification or other attestation regarding the accuracy or completeness of the report. On June 20, 2002, the SEC published a Notice of Proposed Rulemaking, contemplating a requirement that a company's chief executive officer and chief financial officer certify that the information contained in its financial reports is complete and true in all important respects. See 67 Fed. Reg. 41877 (2002). More recently, the SEC issued an order requiring that the principal executive officer and principal financial officer of the largest 947 companies whose securities are registered with the SEC certify the completeness, truth and accuracy of the most recent annual report, subsequent 10-Q and 8-K reports, and proxy materials filed with the Commission. 
Amendment: This section enacts new 18 U.S.C. § 1350, which creates a requirement that the chief executive officer and the chief financial officer (or the equivalent thereof) of the "issuer" provide a statement which certifies that the periodic reports containing the financial statements, filed by an issuer with the SEC, fully comply with the requirements of Sections 13(a) and 15(d) of the Securities Exchange Act of 1934, and that the information contained in the periodic reports fairly presents, in all material respects, the financial condition and results of operations of the issuer. Certifying a report, knowing that it does not comport with all of the requirements of § 1350, is punishable by a fine of not more than $ 1,000,000 and imprisonment of up to 10 years. A willful violation is punishable by a fine of not more than $5,000,000 and imprisonment of up to 20 years. 
New Section 1350 provides:

(a) CERTIFICATION OF PERIODIC FINANCIAL REPORTS.- Each periodic report containing financial statements filed by an issuer with the Securities Exchange Commission pursuant to section 13(a) or 15(d) of the Securities Exchange Act of 1934 (15 U.S.C. 78m(a) or 78O(d)) shall be accompanied by a written statement by the chief executive officer and chief financial officer (or equivalent thereof) of the issuer.

(b) CONTENT.- The statement required under subsection (a) shall certify that the periodic report containing the financial statements fully complies with the requirements of section 13(a) or 15(d) of the Securities Exchange Act pf [sic] 1934 (15 U.S.C. 78m or 78o(d)) and that information contained in the periodic report fairly presents, in all material respects, the financial condition and results of operations of the issuer.

(c) CRIMINAL PENALTIES.- Whoever

(1) certifies any statement as set forth in subsections (a) and (b) of this section knowing that the periodic report accompanying the statement does not comport with all the requirements set forth in this section shall be fined not more than $1,000,000 or imprisoned not more than 10 years, or both; or

(2) willfully certifies any statement as set forth in subsections (a) and (b) of this section knowing that the periodic report accompanying the statement does not comport with all the requirements set forth in this section shall be fined not more than $5,000,000, or imprisoned not more than 20 years, or both.
Sec. 1102. Tampering with a Record or Otherwise Impeding an Official Proceeding.
Previous Law: Title 18 U.S.C. § 1512, in part, provides a 10 year maximum term of incarceration for an offender who corruptly persuades another person with the intent to, in part, destroy or alter evidence. 
Amendment: The amendment adds new subsection (c) to Section 1512 and renumbers existing subsections (c) through (i) as (d) through (j). New subsection (c) imposes a fine and/or a term of imprisonment of up to 20 years on any person who corruptly alters, destroys, mutilates or conceals a record, document or other object with the intent to impair the object's integrity or availability for use in an official proceeding, or who corruptly otherwise obstructs, influences or impedes an official proceeding. Section 1512, as amended, should be read in conjunction with the new Section 1519, added by section 802 of this Act, which criminalizes certain acts intended to impede, obstruct or influence "any matter" within the jurisdiction of any Department or agency of the United States, or in relation to or contemplation of any such matter. The term "corruptly" shall be construed as requiring proof of a criminal state of mind on the part of the defendant. 
New Section 1512 (c) provides:

(c) Whoever corruptly-

(1) alters, destroys, mutilates, or conceals a record, document, or other object, or attempts to do so, with the intent to impair the object's integrity or availability for use in an official proceeding; or

(2) otherwise obstructs, influences, or impedes any official proceeding, or attempts to do so,

shall be fined under this title or imprisoned not more than 20 years, or both.
Section 1104. Amendment to the Federal Sentencing Guidelines
Previous Law: Questions have arisen whether the current Sentencing Guidelines sufficiently address securities, accounting, and pension fraud, and related offenses. 
Amendment: This section requests the Sentencing Commission to study existing guidelines and consider expedited issuance of amended guidelines within 180 days after enactment of this Act, which address securities, accounting, and pension fraud, and related offenses. The Attorney General has advised the Sentencing Commission of this provision and asked the Commission to implement it fully and expeditiously. 
Section 1106. Increased Penalties Under Securities Exchange Act of 1934
Previous Law: Section 78ff of Title 15, Sec. 32(a) of the Securities Exchange Act of 1934, provides for a criminal fine of $1,000,000 for individuals and/or imprisonment of up to 10 years, or a fine of $2,500,000 for anyone other than an individual. 
Amendment: This amendment increases the fine amounts to $5,000,000 and $25,000,000 respectively, and raises the maximum term of imprisonment to 20 years. 
Section 1107. Retaliation Against Informants
Previous Law: There is no explicit protection from retaliation for an individual who provides truthful information to a law enforcement officer concerning the commission or possible commission of a Federal offense. 
Amendment: New subsection (e) of 18 U.S.C. § 1513 creates a felony offense for any person knowingly to take any action, with intent to retaliate, harmful to a person who provides such information concerning a federal offense. 
New subsection (e) of § 1513 provides:

(e) Whoever knowingly, with the intent to retaliate, takes any action harmful to any person, including interference with the lawful employment or livelihood of any person, for providing to a law enforcement officer any truthful information relating to the commission or possible commission of any Federal offense, shall be fined under this title or imprisoned not more than 10 years, or both.
Retroactive Application of the New Provisions:
The Ex Post Facto Clause prohibits, inter alia, punishing as a crime an act previously committed that was innocent when done and increasing the punishment for a crime after its commission. See, e.g., Carmell v. Texas, 520 U.S. 513, 522 (2000); Collins v. Youngblood, 497 U.S. 37, 42 (1990). The Act adds several new criminal provisions: 18 U.S.C. 1519 and 1520 (added by Section 802); 18 U.S.C. 1350 (added by Section 906); 18 U.S.C. 1512(c) (added by Section 1102), and 18 U.S.C. 1513(e) (added by Section 1107). Those new criminal provisions will apply only to criminal conduct committed after the effective date of the Act. The Act also includes criminal provisions increasing the punishment for some existing criminal offenses: 29 U.S.C. 1131 (added by Section 904) and 15 U.S.C. 78ff (added by Section 1106). The increased penalties set forth in those provisions will apply only to criminal conduct committed after the effective date of the Act. 
Section 807 adds a new criminal provision, 18 U.S.C. 1348, that creates a felony for securities fraud punishable by up to 25 years' imprisonment. Section 903 amends the existing mail and wire fraud statutes, 18 U.S.C. 1341 and 1343, to increase the maximum term of imprisonment for schemes to defraud not affecting financial institutions to 20 years' imprisonment. Those provisions will apply to any criminal conduct committed after the effective date of the Act. It is unclear, however, whether those provisions can be applied to schemes to defraud that straddle the effective date of the Act, i.e., schemes begun before the effective date of the Act but continuing after the effective date of the Act. Generally, mail and wire fraud offenses are complete upon the use of the mails or wires. See, e.g., United States v. Barger, 178 F.3d 844, 847 (7th Cir. 1999). Similarly, the new securities fraud offense will likely be considered complete upon the execution of the scheme. Cf. United States v. De La Mata, 266 F.3d 1275, 1287 (11th Cir. 2001) (bank fraud statute, 18 U.S.C. 1344), cert. denied, 122 S. Ct. 1543 (2002). The Ex Post Facto Clause likely bars applying the new provisions to schemes to defraud that extend beyond the effective date of the Act if the use of the mails or wire in a mail or wire fraud scheme occurred before the effective date of the Act or the execution of a securities fraud scheme occurred before the effective date of the Act. On the other hand, the Ex Post Facto Clause should pose no bar to applying the new provisions to schemes to defraud that began before the effective date of the Act if the use of the mails or wire in a mail or wire fraud scheme occurred after the effective date of the Act or the execution of a securities fraud scheme occurred after the effective date of the Act. 
Finally, Section 902 adds a new criminal provision, 18 U.S.C. 1349, that punishes attempts and conspiracies to commit fraud offenses, including the new securities fraud offense. The Ex Post Facto Clause should pose no bar to applying that provision to a conspiracy that straddles the effective date of the Act because conspiracy is considered a continuing offense. See, e.g., United States v. Hersh, No. 00-14592, 2002 WL 1574990 (11th Cir. July 17, 2002). 
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