 MODULE 2: THE FCC, CONVERGENCE, AND OPEN ACCESS

PROFESSOR’S NOTES
TELECOMMUNICATIONS ACT OF 1996

FACT SHEET

Enacted:
February 9, 1996

Goal:

Overhaul the Communications Act to foster competition in cable, local exchange and long distances services which should reduce prices, and enhance and expand the types of services available

Regulators:  Federal Communications Commission 

state Public Utility Commissions; 

Local governments- retain local franchise authority and can receive compensation for use of public rights of way but preempted in regulation of telecommunications services

Providers:   Long Distance, Local Exchange, Competitive Access

 

Providers, Cable, Broadcasters

Services:
Voice and Video, Enhanced services

Consumer

Protections: Universal Access for voice initially

TELECOMMUNICATIONS ACT OF 1996


MAJOR PROVISIONS 

1) TELECOMMUNICATIONS SERVICES: Defined as services offered for a fee directly to the public, regardless of the facilities used or content

   Likely Effect:
New classification which eliminates traditional distinctions between voice, data, and video

2) LONG DISTANCE:
7 RBOCS can compete in long distance outside of local markets and inside markets, originally if open up local markets for competition. Now, no showing required.

   Likely Effect:

Lower long distance rates

3) LOCAL EXCHANGE:
Local market opened to competition; LEC must provide interconnection on negotiated basis

    Likely Effect:  

Local rates could rise initially; 

May lead to lower rates after competitors build out networks; 

Postalized-flat rates vs. per usage charges

New bundled services including local, long distance, wireless, and Internet access 

4) CABLE:

Lift cable rate regulation in 1999 for big systems

Lift cable rate regulation now for rural cable systems

No local franchise required for telecommunication services

  Likely effect: 
Increase in cable rates; restructure of basic cable; Expanded service offerings

5) CROSS OWNERSHIP:
Telecos and cable can own up to 10% interest in each others area; telecos can provide video; cable can provide telephony         

  Likely effect:
Spur joint ventures and consolidation

 
TELECOMMUNICATIONS ACT OF 1996 


POLICY ISSUES

1) DISCRIMINATORY PRICING FOR INTERCONNECTIVITY:  Act requires that terms be just, reasonable, and nondiscriminatory, i.e., tariff  or not higher than the per-unit basis charged to others.

2) QUALIFYING AS A NEW TELECOMMUNICATION CARRIER VS. EXPANDED SERVICES AS EXISTING PROVIDER: New carrier is eligible to be exempt from regulations which could create loophole for existing LECs seeking to expand into long distance within service market

3) NEW TELECOMMUNICATIONS CARRIERS ACTING AS FACILITIES-BASED VS. RESELLERS: Need to deal with Local Exchange Carrier (LEC) until build-out of facilities. Resellers need to get favorable terms from LEC, who has incentive to impose delays or engage in anticompetitive practices. 

4) DEPLOYMENT OF TECHNOLOGY: Hybrid-coaxial or copper systems vs. state of art fiber systems. Has the technology reached a level of implementation to create business models to justify new applications and services.

5) SHORT TERM VS. LONG TERM GOALS: Deployment of hybrid systems with limited expansion possibility and need for on-going upgrades vs. state of art where standards, applications, and services have not be proven. 

6) FEDERAL PREEMPTION OF STATE AND LOCAL AUTHORITY: How can local governments maintain revenue base or develop new opportunities; AND  seek compensation for use of public rights of way.


COMPARATIVE  HEARINGS  VS. LOTTERIES  VS. AUCTIONS  
(Shift from comparative hearings and lotteries to auctions)

1. Comparative Hearings: 47 USC 309 Used for licensing "broadcasting" where you weigh mutually exclusive applicants competing for the same frequency. Compare qualitative merits re: parties and/or proposed service to determine best practical service for area. May grant or deny w/o hearing under hybrid rulemaking. If material question of fact or unable to grant for any reason, then must hold hearing

a. Pros:

-permits consideration of qualitative merits to address diversity

-satisfies public interest mandate

-enables selecting best practicable service by best 
licensee

-still spectrum scarcity 

b. Cons:

-time consuming

-costly

-subject to abuse by those likely to get preference

-potential for abuse

2. Lotteries: 47 USC 309(i) Chance to win at random selection. Used for licensing some media of mass communications such as MMDS, LPTV, ITFS, translators, radio nonbroadcast services where the FCC determines it is in the public interest. FCC has used lotteries in conjunction with comparative hearings to reduce the process where thousands of applications have been filed. For broadcast services, the FCC has for MMDS and LPTV specially weighted preferences to any underrepresented group, minorities.(Use to include unions and community groups but it was found to be unworkable). No preferences are given in non mass media services.  Applicant qualifications are not fully reviewed until after the lottery. Lotteries have been used as a tiebreaker. Abandoned in 1990 due to criticism

a. Pros:

-Allows handling large volume of applications in less time

-Allows cn of preferences

-more objective way of narrowing group of applicants

-Flexible to use in conjunction with comparative hearing

-takes politics out of process initially

-less government regulation

b. Cons:

-application mills and scams

-arbitrary way of addressing public interest standard

-person spend a lot of money with less likelihood 
of any tangible benefit

3. Auctions: Give frequency to highest bidder. May be used with preferences. Used for PCS services (cellular based phone service). New spectrum allocation goes to highest ceiled bidder; 

a. Proposed process: File ceiled bid; if only one highest bidder then applicant upon payment get license, if otherwise qualified; if there are 2 or more filing highest bids then lottery can choose winner; if winner is otherwise qualified, that applicant would get license; FCC gives preference to minorities, women to lottery; losers can appeal to courts; if remand then repeat auction-lottery

b. Pros:

-Provides revenue to fund other incentives for small business and/or minorities to promote diversity

-Assist in off-setting deficit

-gives preference to those most financially capable of taking advantage of spectrum

-gov. captures windfall

-less time

c. Cons:

-Increase concentration of media

-closed fraternity in favoring deep pockets

-Gives bidder a property interest in license

-ignores public interest mandate re diversity

-impedes innovation

-leaves out small business

-revenue projections speculative

-potential for collusion

-if does not work, then question of imposing divestiture

d. Concerns: Congress has authorized for new technology but not for all; confers property interest in license, who gets revenue, abandon public interest standard, 

      

 Mechanics of Access Pricing for Telecos and ISPs:

A. Most current users pay a flat monthly rate and per minute or hour charges for telephone service, internet access. There are also toll charges if within the state but between service areas. Whoever makes the call pays for it.  Not charged for receiving calls, which becomes problematic for ISP regulation.


1. There are three levels of charges: equipment charges, inside and outside  line charges, monthly and use charges. Local calls for internet access and long distance calls have a use charge.

2. Telecos encounter bottleneck problems in the backbone and public switched telephone network, because of increase in traffic that slows down the network; in response, many are developed intranets or closed networks that are specific for the company.  Also a higher bandwidth for business use. Time sensitive so moving away from flat to paying for getting use.  ISPs pay the same as any other business line from flat to paying for getting the use.  ISPs pay the same as any other business line because they are treated as users. They receive more calls than they make so they are not charged an origination and termination charges that would otherwise be charge. 

3. Contrasted to IXCs that connect with LECs and pay interstate access charges to the originating and terminating LEC for every call on a per minute basis. Income from access charges is a significant percent of the revenues. Rate levels for access exceed the incremental cost of providing services. Common carriers are the only ones who are subject to access charges. Again, we see different regulation. There is only 1 LEC to use, although there are many ISPs. 

4. Justification for access charges is to recover the costs associated with the end user subscriber lines. There is a lot of dispute about how pricing should be structured, what should be included, and what costs can be recaptured.  Generally, it is too complicated for the average consumer to understand or be able to police.  Pricing issues have also been difficult for the government to figure out.  To the extent proposing to expand charges to ISPs the likelihood that the practice will become more widespread continues to grow.

Pricing becomes important because it is the providers who are in the best position to pay for infrastructure costs. There is a need to provide incentives to upgrade networks for high bandwidth capacity.  FCC concerns about discrimination and predatory pricing have limited LEC's ability to offer individualized prices. Switching and transport capacity over the public switched network is a scarce resource so it seems important to be able to recoup some of its costs. 

B. Understanding Monthly Charges

1. Monthly Service Fee- Fee for subscribing regardless to how many calls you make

Flat monthly fee: e.g.  $4.95 

2. Monthly Min. Usage Fee-If you elect a plan that gives you a certain number of calls.  Elect a plan, e.g., $10.00 means you get $10.00 worth of calls. If you make less, $6.00 you are charged the difference-$4.00; If you made $11.00 then not have to pay any minimum usage charge.

3.  Presubscribed Inter-exchange Carrier Charge (PICC_-Flat fee paid to LEC by IX when you pre-subscribe to the IX company (No longer paid by IX except on multiple lines. Many IX still charge you even though they are not paying it.

4. Universal Service Fund- Fee for interstate charges to subsidize rural areas, low income, schools (can vary and is not a set tax) Based upon a formula. 

C.  Federal Preemption and Filed Rate Doctrine-

1. Forbids a regulated entity from charging rates for its services other than those properly filed with the federal regulatory authority. Designed to prevent rate discrimination and preserve federal authority, while limiting frivolous suits against the LECs. 

a. State law claims related to the liability of telecommunication carriers for rates and billing practices are not completely preempted by federal law (Marcus v. ATT, 2/24/98 CA2). 

b. Class action suit against ATT for deceiving customer by failing to disclose that it will round up on per minute charges so a few seconds is charged as 1 minute.  The plaintiffs claimed that deceptive advertising and false advertising under state law, and common law fraud, negligence misrepresentation. The court dismissed claims because the ATT had fully disclosed tariffs to the state regulators. Court reasoned that filing with the state constitutes constructive notice. 

c. Issue is whether this doctrine should be an LEC/IX/CAP defense; or should the doctrine be excepted to the extent it relates to consumer billing practices.

TRUTH IN LENDING PRACTICES FOR 10-10 NUMBERS

1) All claims must be 1) truthful, 2) non-misleading, and 3) substantiated (Test for deceptive advertising per FTC);

2) Carriers should disclose all costs consumers may incur, including monthly charges, monthly fees, universal service charges;

3) Basis for comparative pricing must be disclosed  and use only current information;

4) All information should be disclosed in a clear and conspicuous manner

TRADITIONAL ANTICOMPETITIVE EFFORTS

BY INCUMBENT PROVIDERS
1.
LOBBYING TO DENY ENTRY RIGHTS TO POTENTIAL COMPETITORS

2.
RAISING ENTRY COSTS VIA 


A.
SELECTIVE PRICE CUTTING;

B.
PREEMPTIVELY REMARKETING THE FIRST SUBMARKETS TO BE COMPETITIVELY WIRED;

C.
EXCLUSIVE CONTRACTS BETWEEN SERVICE AND CONTENT PROVIDERS;  

D.
DELAYING ACCESS TO TELEPHONE POLES AND CONDUITS;

E.
DISRUPTING EXCLUSIVE CONTRACTS BETWEEN RIVALS; AND

F.
CUSTOMER CONFUSION TO REDUCE EFFECTIVE-NESS OF INVESTMENTS.

TRADITIONAL ENFORCEMENT REMEDIES  tc "TRADITIONAL ENFORCEMENT REMEDIES  " \l 2
1.
REFUNDS OR CREDITS TO CUSTOMERS;

2.
FUND CONSUMER EDUCATIONAL PROGRAMS;

3.
MANDATE  DISCOUNTED  RATES;

4.
FCC PENALTIES

5.
LICENSE REVOCATION 

6.
DIVESTITURE

NEGOTIATED RULEMAKING

The APA also provides for an enhanced informal rulemaking process called,   "negotiated rulemaking." (APA § 583) A negotiated rulemaking process  is used at the discretion of the agency when there is a need for the rule, with limited number of affected interests, and it is likely that by convening a committee, some consensus can be reached.  (APA § 583/591) Affected parties may apply for membership to a rulemaking committee.  A public notice of the negotiated rulemaking is published identifying the subject and scope of the rule, a list of affected interests, an agenda and schedule, and soliciting affected parties to apply for membership on the committee.  

