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The Latino community’s challenge
By James Cooper 		
and Luis Gonzalez

T

he upcoming New Hampshire primary continues the battle between
Republican presidential
hopefuls Ted Cruz and Marco Rubio. The conflict between the two
senators has exposed the deep division on immigration within the Latino community and demonstrated
that the Latino community is anything but monolithic in its approach
to most issues, particularly immigration.
Both Cruz and Rubio are children
of Cuban immigrants. Cubans have
supported and filled the ranks of
the Republican party since the early
1960s because of the GOP’s staunch
anti-Castro stance and its refusal
to engage in any political dialogue
with the Communist regime in Havana. For more than a half-century,
Cubans have maintained a virtual
stranglehold on U.S. foreign policy
related to Latin America, viewing
everything in the Western Hemisphere through a Cold War paradigm. Yet, Cubans comprise less
than 4 percent of all the Latinos in
the United States.
Mexicans, on the other hand,
make up an overwhelming number
of Latinos in the U.S. today — some
64.1 percent according to the Pew
Research Center. But they too are
not the only voice for Latinos. There
are over a million Salvadorans in
Los Angeles and 75 percent of Latinos in Philadelphia come from Puerto Rican backgrounds. In New York
City, there are 750,000 Dominicans
and close to half a million Ecuadorians. And don’t forget about the Argentines and Colombians in Florida
and the Brazilians in Pacific Beach,
a suburb of San Diego.
Even the Mexican-American community does not speak as one. The
indigenous people of Oaxaca (who
make up large parts of the Latino
community in Chicago for example)
are not the same people as the chilangos who left Mexico City for the
better climate and the safer streets
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Sen. Marco Rubio (R-Fla.), left, and Sen. Ted Cruz (R-Tex.) during a Republican presidential debate last September.

of La Jolla. Those communities that
dot the southwest border region
have little in common with the challenges facing Mexicans and Mexican Americans in the urban jungles
around the U.S. Sadly, the Mexican
American community has not yet
produced an electable presidential
candidate, save former New Mexico
Gov. Bill Richardson.
So Cuban-Americans continue to
dominate the Latino dial tone at the
national level of U.S. politics today.
Cubans are not affected by immigration reform since many of those
who arrive in the U.S. can petition
for asylum and obtain legal status
by simply getting one foot on U.S.
soil. As relations between the Cuba
and the U.S. continue to normalize
and human rights are better pro-

tected in Cuba, the U.S. will likely
begin declining asylum petitions
from Cubans. We’ll then see how
Cuban-Americans feel about comprehensive immigration reform.
The media highlights the importance of the Latino vote and that a
presidential candidate needs to win
the Latino vote to make it to the
White House. Would Latinos vote
for a Latino presidential candidate
just because the candidate is Latino? Probably not. According to a
Univision public opinion poll several
months ago, Latino voters are more
interested in “kitchen table” issues
like jobs and the economy, education and healthcare, with immigration following in importance.
The Latino community, however
constructed, should by no means be

defaulting to the Democrats in its
support. The Obama administration
has deported far more people than
the Bush administration ever did.
Obama’s executive actions of November 2014 were but a mere band
aid, easily reversible by the next
president, to problems that should
have, and could have, been dealt
with in the first two years of his first
term when the Democrats held both
chambers of Congress. Even President Bill Clinton’s two terms saw
harsher immigrations laws enacted.
Most Latinos come from a conservative religious background making
them more naturally Republican.
Many are small business owners.
Given their experiences in their respective homelands, many do not
want a strong role for the govern-

ment. What deters most Latinos
from voting Republican, however,
is the GOP’s harsh policies on immigration and the perception of discrimination.
Cruz has done little to assuage
this. He has failed to assist the Latino community during his time in
the Senate and has made it clear
that he is not looking for support
from Latinos. Maybe that is because
he was born in Canada. Rubio tried
his hand at leading a bipartisan comprehensive immigration reform in
2013 and has been walking it back
ever since — a clear sign of political
expedience. Maybe that is because
he was born in Florida.
As the battle between Cruz and
Rubio makes clear, there is not even
one Cuban-American voice. Latinos

are going to vote on the issues just
like all Americans do, not because a
candidate has a Latino surname or
speaks Spanish. Those candidates,
like all those on the stump, must
appeal to the values and concerns of
all Americans and not use our country’s broken immigration system as
a political piñata.
James Cooper is a professor at California Western School of Law in San
Diego where he directs international
legal studies. Luis Gonzalez, a third
year Juris Doctor degree student at
California Western School of Law,
is currently interning at the International Organization for Migration
(IOM), the United Nations agency
headquartered in Geneva, Switzerland.

We need to rethink the H-1B, H-4 visa dynamic
By Stewart Chang

T

his article examines
gaps in the immigration
laws governing H-1B
and H-4 visas that need
to be addressed. I first encountered this problem while working
with the Asian-Indian immigrant
community during my 10 years of
public interest practice. Although
this issue affects many different
immigrant populations, I will focus
on the Asian-Indian population as a
case study.
Asian-Indians are a fast growing but relatively new population
in the United States. Asian-Indians, along with many other Asian
groups, were legally excluded from
the U.S. for much of the nation’s
history. When the Luce-Celler
Act finally ended Asian-Indian exclusion in 1946, there were only
1,500 Asian-Indians present in the
U.S. However, the population did
not grow appreciably until further
immigration reform. The laws
that most significantly affected
Asian-Indian immigration were
the Immigration and Nationality
Act of 1952, which created the H-1
classification to allow skilled immigrants to enter the U.S. as temporary workers, and the 1965 amendments to the INA, which eliminated
the national origins quota system
and allowed immigrants to enter
based on family reunification. Also
significant was the Immigration
Reform and Control Act of 1990,
which removed the temporary classification for employment based
immigrants and created a new H-1B
category of visa holders.
These changes in immigration
policy led to a drastic rise in the
Asian-Indian population in the last
half-century. Prior to the enactments of the 1952 and 1965 versions
of the INA, Asian-Indians comprised only a small percentage of
the American population. Between
1946 and 1965, the Asian-Indian
population in the U.S. grew from
1,500 to 10,000. By 1990, the num-
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ber of people living in the U.S. of
Asian-Indian ancestry was 815,447,
and growing to 1,678,765 by 2000.
By 2010, there were 3,183,063
Asian-Indians in the U.S. The regulations governing immigration of
skilled laborers had the most significant effect on Asian-Indian population growth in the U.S. Many of
the Asian-Indian immigrants who
set roots in the U.S. during the 20th
century were highly educated professionals who took advantage of
the rise in demand for skilled labor,
particularly in the technological
and health fields.
But the ways in which the visa
regulations were framed had an
effect on the ways Asian-Indian
families would be structured in the
U.S. As skilled professionals, many
Asian-Indian immigrants entered
through H-1B nonimmigrant visas,
where the visa holder is sponsored
by an employer and is allowed to
bring over a spouse and unmarried

children under 21 years of age as
H-4 derivative visa holders. However, the immigration status of an H-4
visa holder is entirely dependent on
the principal H-1B visa holder, and
the H-4 derivatives are not allowed
to work unless they obtain H-1B status of their own. Furthermore, termination of marital status between
the H-1B visa holder and the H-4 derivative spouse will also terminate
the H-4 derivative’s immigration
benefits. This has led to a significant number of legal immigrants
living in the U.S. who are solely dependent on their spouses and who
are prevented from legally working
here. In recent years, the number
of H-4 visa holders in the U.S. has
surpassed 100,000, with nearly half
of them hailing from South Asian
countries, including India.
The restrictions on H-4 derivative
beneficiaries become especially
problematic in situations involving
domestic violence. Recognizing

the ability of abusers to use immigration status as an instrument of
control over their victims, Congress
enacted several immigration laws
between 1990 and 2000 to remedy
the power imbalance. In the 1990
Immigration Act, Congress created
a domestic violence waiver so that
battered spouses with conditional
residency could self-petition for
their permanent residency status independent of their abusers. In 1994,
Congress expanded protection for
victims with the Violence Against
Women Act to allow undocumented battered spouses and children
of U.S. citizens or legal permanent
residents to self-petition for their
immigration status independent
of their abusers. To qualify for the
domestic violence waivers under
either VAWA or IMFA, applicants
must prove that the marriage was
legal, that it was entered in good
faith, that they cohabited with their
spouses, and that abuse occurred.

However, since abusive principal
H-1B visa holders are not legal permanent residents or U.S. citizens,
VAWA and IMFA remedies are unavailable to domestic violence victims who are H-4 derivatives.
Because terminating marriage
with a principal H-1B visa holder
would terminate the derivative’s H-4
immigration status, many H-4 visa
holders are unwilling to leave domestic violence situations, especially when children are involved. Were
they to divorce, the abuser would be
allowed to stay under their H-1B visas and still extend H-4 benefits to
the children, whereas the abused
spouse would be required to leave
the country. Also, since domestic violence is a removable crime, many
H-4 derivative beneficiaries I have
encountered were hesitant to report
the abuse to law enforcement for
fear that prosecution of the crime
against the principal H-1B visa holder would jeopardize the immigra-

tion status of the entire family.
One option for H-4 visa holders
being abused by their spouses is the
U-visa. In 2000, Congress passed
the Victims of Trafficking and Violence Protection Act, which created
the U-visa, which allows victims of
certain crimes, including domestic
violence and sexual assault, to apply for nonimmigrant status if they
cooperate with law enforcement
authorities in the investigation or
prosecution of the crime. To qualify
for a U-visa, the applicant must have
been a victim of certain enumerated
crimes, have cooperated with law
enforcement in the investigation or
prosecution of that crime, and have
suffered serious injury because of
the crime. However, first an H-4
who is a victim must be willing to
report the crime.
Despite the existence of the U-visa, however, there is little recourse
for H-4 visa holders who are victims
of domestic violence, and further
immigration reform is needed to address these vulnerabilities.
Stewart Chang is professor of law
at Whittier Law School. This column was adapted from his article,
“Dreams of My Father, Prison for My
Mother, the H-4 Nonimmigrant Visa
Dilemma and the Need for an Immigration-Status Spousal Support,”
available at http://escholarship.org/
uc/item/7xs7k9fs.
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